IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50462
Summary Cal endar

ELLI OTT W LLI AVS,
Petitioner- Appel | ant,

VERSUS
VWAYNE SCOIT, Director,
Texas Departnent of Crimnal Justice,
Institutional D vision, et al.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-91- CA509)

(May 3, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Elliott WIlians appeals the denial of his state prisoner's
petition for wit of habeas corpus filed pursuant to 28 U S. C

8§ 2254. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

On April 11, 1988, WIllians pleaded guilty to three separate
i ndictments charging himw th aggravated robbery and to a fourth
i ndi ctment charging himw th escape froma penal institution. The
Texas trial court sentenced himto 60 years' inprisonnent on the
robbery charges and to 10 years' inprisonnent on the escape charge.
On August 7, 1991, WIlians petitioned the federal district court
for wit of habeas corpus. The court granted WIllians's petition
as to the three robbery convictions based upon defects in the
i ndi ct nents. We reversed and dism ssed the petition. McKay V.
Collins, 12 F.3d 66, 70 (5th Cr.), cert. denied, 115 S. . 157

(1994). We determned that the state courts' inplicit findings
that the indictnents were not defective precluded federal habeas
review of a challenge to their sufficiency.

On petition for rehearing, we remanded for the | imted purpose
of addressing WIllians's claim that he had received ineffective
assi stance of counsel))an issue that Wllians had raised in his
§ 2254 petition and which the district court did not address after

determning that the indictnents were defective. Wllians V.

Collins, 12 F.3d 70 (5th Cir. 1994). On June 16, 1994, the
district court determned that WIIlianse had not established an

i neffectiveness claimand denied his petition.

.
Al t hough we remanded for a determ nati on on what we st ated was

the one remaining issue, WIlians actually had raised three



interlinked issues in his original 8 2254 petition: (1) defective
i ndi ct nent s; (2) ineffective assistance of counsel ; and
(3) voluntariness of the guilty pleas. On remand, the district
court conbined the two remai ning i ssues and held that Wllianms did
not receive ineffective assistance of counsel, because his guilty
pl eas were voluntary.!? In effect, the court determ ned that,
because this court had ruled that the indictnents were not invalid,
there was no valid ineffectiveness claim as that claim was
prem sed on counsel's failure to challenge the indictnents.
Because counsel was not ineffective, the plea, based upon counsel's
advice and decision not to challenge the indictnents, was not
involuntary. WIIlians essentially argues the two i ssues separately

on appeal .

L1,

WIllianms contends that he received ineffective assistance
because his attorney did not file a notion to quash the robbery
i ndi ctments and because he allowed WIllians to plead guilty even
t hough the i ndictnents did not include the el enent that a defendant
"intentionally or know ngly" threaten another person in order to be
found guilty of aggravated robbery. To prevail on a claim of
i neffective assistance, WIllians nmust show (1) that counsel's

performance was deficient in that it fell below an objective

Y'I'n his response to the state's notion for summary judgment on his
original § 2254 petition, WIliams argued that his guilty pleas were not
knowi ng and voluntary because of his attorney's failure to object to the
robbery indictments. |In this appeal, his argunment differs in that he contends
that his pleas were involuntary because of the indictnents' deficiencies.
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standard of reasonabl eness and (2) that the deficient performance

prejudiced his defense. Strickland v. WAshington, 466 U S. 668,

687-94 (1984). 1In evaluating such clains, we indulged in "a strong
presunption” that counsel's representation fell "within the w de
range of reasonabl e professional conpetence.” Bridge v. Lynaugh,

838 F.2d 770, 773 (5th Cr. 1988). A failure to establish either

deficient performance or prejudice defeats the claim Washi ngton,

466 U.S. at 697.

Inruling that Wllians failed to satisfy the requirenents of
Washi ngton, the district court determ ned that he did not establish
the required prejudi ce because the record showed that his plea was
know ng and voluntary. Wl lianms nust denonstrate prejudice by
show ng that counsel's errors were so serious that they rendered

the proceedings unfair or the result wunreliable. Lockhart wv.

Fretwell, 113 S. C. 838, 844 (1993); see Arnstead v. Scott,

37 F.3d 202, 206 (5th Gr. 1994), cert. denied, No. 94-8219, 1995

US App. LEXIS 2740 (Apr. 17, 1995) (applying Fretwell to
i neffectiveness at qguilty plea).

In the context of a guilty plea, a petitioner may show
prejudice only if he establishes that, but for counsel's ineffec-
ti veness, he would not have pleaded guilty and i nstead woul d have

insisted on going to trial. HIl v. lLockhart, 474 U S. 52, 59

(1985). A petitioner nust "affirmatively prove" prejudice.
Washi ngton, 466 U. S. at 693. The nere allegation of prejudice is

insufficient to satisfy Wshington's prejudice requirenent.

Arnstead, 37 F.3d at 206.



Whether his attorney's alleged errors were objectively
reasonable or not, WIlians has not established that but for the

all eged errors, he would not have pleaded guilty. See Fretwell,

113 S. . at 844. He argues that absent his attorney's errors,
there is a "reasonabl e probability" that the trial court woul d have
had reasonable doubt about his guilt. Specifically, WIIlians
contends that had his attorney objected to the invalid indictnent,
he woul d have gone to trial and woul d have been found not guilty
because the factfinder could not have found the "necessary nental
state" for crimnal liability because of the absence of pleading or
proof of that state.

We specifically determ ned, however, that the understood
definition of the word "threaten" necessarily included intent.
MKay, 12 F.3d at 69. W stated that the wording of the indict-
ments was sufficient to provide WIllians with notice of the
essential elenents of the charges against him including intent.
Accordingly, WIlians was not prejudiced by his attorney's failure
to object tothe indictnents. WIlians's ineffectiveness claimis

W thout nerit.

| V.
Wl lians al so argues that he did not know ngly and voluntarily

plead guilty to the three robbery charges.? He contends that even

2 Wllians also argues that the district court erred by not confirmng
that the pleas were entered knowi ngly and voluntarily pursuant to Boykin v.
Al abama, 395 U.S. 238, 243-44 (1969). WIlianms raises this issue for the
first time on appeal. This court does not consider issues not raised in the
(continued...)



t hough we stated that "the common definition of the word 'threaten
necessarily includes intent and substitution of 'threaten' for
"intentionally or knowi ngly' provides adequate notice of the
charges," MKay, 12 F.3d at 69, the record does not "affirmatively
establish that petitioner understood those charges and know ngly
plead [sic] guilty to the necessary elenents of the offense.”
Because this court previously determ ned that the indictnents were
sufficient to give WIllians notice of the charges against him his
contention is without nerit. See id.

AFFI RVED.

(...continued)

district court. "[l]ssues raised for the first tine on appeal are not
revi ewabl e by this court unless they involve purely |egal questions and
failure to consider themwould result in manifest injustice." Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991). Accordingly, WIlians's conten-
tion is not subject to review



