IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50457
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
RUDOLFO DAVI LA
and
ROVAN GONZALEZ LOPEZ,
a/k/a R G Lopez,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(A-92-CR-215(4))

(May 2, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.

PER CURI AM *

Rudol f o Davi | a and Ronman Gonzal ez appeal their convictions of,
and sentences for, conspiracy to possess with intent to distribute
heroi n, possession with intent to distribute heroin (Lopez only),
nmoney | aunderi ng, and managi ng and control ling a drug establ i shnent

(Davila only), in violation of 18 U S.C. § 1957 and 21 U S.C

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



88 841, 846, and 856. W affirm the convictions and Davila's

sentence and vacate and remand Lopez's sentence.

l.

Austin, Texas, police officer Stan Farris testified that he
began an investigation into local heroin trafficking in 1990
focusing on Juan Vela, a/k/a Pelon, Marina Vela Jordan, and
Sebastian Amador. Farris identified Davila's Bar (owned by Davil a)
as a neeting place for heroin traffickers. As his investigation
progressed, Farris purchased heroin from D ane Guzman and Manuel
Bar bosa, who put himin contact wth Amador. Farris purchased
ei ght ounces of heroin from Amador between March and July 1991.

Bar bosa had taken Farris to the bar on March 11, attenpting to
| ocate heroin for Farris to purchase. Barbosa directed Farris to
remain in the car while he went inside, then energed fromthe bar
shortly thereafter and told Farris that the owner was not present
and that there was no heroin avail abl e.

Farris testified that he coul d not conduct surveill ance i nside
Davila's bar because the "vast mpjority" of the bar's clientele
consi sted of heroin dealers and users. According to Farris, the
bar's custoners would cause trouble for any person who entered
W t hout someone to vouch for him Barbosa directed Farris not to
visit the bar unl ess acconpani ed by Barbosa or Guzman. Farris saw

Amador, Jordan, Epifanio Nieto, and Goyo Mendieta at Davila's



Farris had purchased heroin fromall of those individuals.?

Around Septenber 1991, according to Farris, federal agents
began working with an informant nanmed Lupe Mntanez, who was
assigned to gather information about heroin trafficking at the bar
where he was a regular custoner. Mont anez reported to Drug
Enforcenment Adm nistration ("DEA") agent Delfino Sanchez and
Al cohol, Tobacco, and Firearns ("ATF') agent Jose Viegra. Farris
had no contact w th Mntanez.

I n August 1992, according to Farris, authorities contacted a
Chevrol et sal esman about a vehicle that Amador and Davila had
purchased with a |arge anount of cash. That sal esman cont acted
Davila and told himthat the Internal Revenue Service ("IRS") and
possi bly other authorities were investigating that transaction
According to Farris, "the word got out on the street, and every-
thing tightened up." Farris was unable to purchase heroin and was
unable to contact Amador. On Cctober 3 and 4, 1992, police
arrested Davila, Jordan, Amador, N eto, and others.

In Decenber 1992, Farris |learned at a neeting that Montanez
had provided information that R G Lopez had obtai ned ni ne ounces
of heroin that he wished to sell. Police directed Montanez to neet
wth Lopez at Lopez's furniture store. Montanez was "wred" for
t he neeting.

Mont anez purchased heroin from Lopez. Another purchase was

pl anned for Decenber 8; Farris |istened and wat ched out si de Lopez's

Y Farris later testified that he had been unable to purchase heroin from
Mendi et a.



store on that date. M ke Barrios, whom Montanez had identified as
Lopez's heroin courier, appeared at the store about fifteen m nutes
after Lopez had arrived. Farris observed Amador's car outside the
store. Farris saw Lopez and Mont anez di sappear behind a pillar in
front of the store and saw Barrios walk to his truck and retrieve
sonething from behind the seat. Barrios wal ked to Lopez and
Mont anez, pulled a snmall object from his pocket, and went behind
the pillar behind which Lopez and Montanez stood. Shortly
thereafter, Farris | earned over the radio that Montanez had nade a
purchase from Lopez and Barri os.

According to Farris, Mntanez had told Lopez on Decenber 8
that he would contact him about purchasing the renmaining seven
ounces of heroin in Lopez's possession. Police planned to purchase
the remaining heroin before arresting Lopez and Barrios. Farris
had | earned that Lopez's heroin had been buried on |and owned by
Amador. The heroin had not been found when police searched Lopez's
resi dence in Cctober.

Mont anez arranged to purchase the renmai ning heroin from Lopez
on Decenber 10. Police followed Mintanez to the parking | ot of
Lopez's furniture store on the eveni ng of Decenber 10; Montanez was

"wred" for the neeting. Lopez told Montanez that he antici pated

receiving two pounds of relatively pure "tar" heroin within the
next few days. According to Farris, police decided to delay
Lopez's arrest if he would conmt to sell the two pounds of heroin
to Mont anez.

Around 11:50 p.m, Mntanez went back to the furniture store;



M ke Barrios had already arrived. Mont anez spoke with Lopez
briefly, then went outside to retrieve the "buy" noney. He went
back inside the store. Farris heard Lopez counting noney.

Mont anez re-energed from the store shortly thereafter. Because

Lopez woul d not conmmt to selling Montanez the two pounds of "tar
heroin, police raided the furniture store and arrested Lopez and
Barri os.

Lopez did not acknow edge his participation in drug traffick-
ing in his initial interviews with the authorities. Lopez told
Farris that he had been assisting DEA agent Jack Derington. Farris
call ed Derington. Lopez ignored Derington when the agent arrived.
Lopez said nothing else to Farris about Derington. After police
told Lopez about sonme of the details of their investigation, he
told Farris, "[y]ou ve got ne by the balls." Later, Lopez told
authorities that he and Barrios had dug up the heroin on Amador's
| and.

Former police officer Jon Barron testified that he had
recorded Montanez's conversation at the furniture store on
Decenber 4, 1992. Barron net with Montanez | ater that day. Barron
under st ood t hat Montanez was to neet with sonebody at Davil a's bar.
Barron followed Mntanez there and remained in the area while
Mont anez was inside. Montanez purchased one-half ounce of heroin
from Lopez.

Mont anez was supposed to have recei ved one ounce. He phoned
Lopez at Davila's Cub and arranged to return to retrieve the rest.

Barron foll owed Montanez back to the bar. According to Barron



Mont anez retrieved the remai ni ng one-hal f ounce at the bar. Barron
al so participated in the surveillance of the furniture store on
Decenber 8 and 10.

Police officer Paul Brick testified that he conducted
surveil l ance of the bar on Decenber 4. He saw Lopez exit a car and
enter the bar. Montanez, then Barrios, arrived shortly thereafter.
Barrios canme back out of the bar and retrieved sonething fromhis
truck, then went back inside. Montanez left very shortly thereaf-
ter.

Guadal upe Montanez testified that he had net Amador and
Rudol fo Davila at the Pasa Tienpo bar in early 1990. Davila told
Mont anez that he owned Pasa Tienpo. Amador told Montanez that he
and Davila were co-owners of the bar. According to Montanez,
Amador and Davil a opened Davila's bar in early 1990. Both Amador
and Davila told Montanez that they were partners in the bar, which
Mont anez patronized two or three tinmes a week. Mntanez noticed
ot her custoners exchangi ng noney in the club and hol di ng di scus-
sions out of the hearing of others. Based upon his own experience,
Mont anez bel i eved the other custoners were naking deal s.

Mont anez singled out Goyo Mendieta and "Low' N eto as
i ndividuals involved in deal making at the bar. Mendieta told
Mont anez that he was selling heroin that he had obtained from
Amador . Ni eto never discussed heroin sales wth Mntanez.
Montanez had seen N eto frequently giving noney to Amador.
According to Mntanez, Davila was present during nuch of the

activity he descri bed.



Mont anez testified that he acconpani ed Amador to an inm gra-
tion hearing in San Antonio in March 1991. Davila and N eto al so
attended the hearing, at which Mont anez, Davila, and N eto
testified.

Montanez testified that he had net Derington in Septenber
1991. He told Derington about the suspicious activity he had
observed at Davila's bar. The DEA enlisted Montanez as a confi den-
tial informant. Mntanez also worked with the I RS and the ATF.

Mont anez conti nued to patroni ze the bar, nowon a daily basis.
Davila was present every tine Mntanez was there. Mont anez
w t nessed frequent heroin deals at the bar. Mendieta and N eto
paid Arador four to five thousand dollars in small bills at |east
tw ce per week. Davila was present at the bar, but Montanez was
unsure whether Davila w tnessed the transactions.

At sone point, Amador told Montanez that Ranon Martinez was
hi s heroin supplier. Mntanez spoke with Amador and Marti nez about
heroin deliveries. Mntanez testified that Mendieta's and Nieto's
heroin custoners frequently visited the bar to purchase heroin.

According to Montanez, he received a telephone call from
Davila in August 1992. Davila asked Montanez to cone to Davila's
bar; Montanez did so. Davila asked Montanez whether he had seen
Amador | ately. Davila told Mntanez that sone people from a
Chevrol et deal ership were | ooking for Anmador because sonebody from
the I RS was aski ng questions about how Amador had paid for a new
truck. Montanez believed that Davila | ooked worried. Montanez did

not know Amador's wher eabout s.



Mont anez testified that in early October 1992 agents told him
to stop patronizing the bar because the agents were planning to
make sone arrests. The agents directed Montanez to return to the
bar in md-Cctober. Montanez net with Mendieta at the bar.
Mendi eta told Montanez that he was still selling heroin. Mntanez
observed Mendieta selling heroin in Cctober and Novenber 1992.

Montanez returned to the bar on Decenber 1, at Mendieta's

behest. Davila was present. Barrios, Lopez, and Mendieta |ater
arrived separately. Lopez and Mendieta net for about thirty
m nut es. Mendieta told Montanez that Amador had secreted sone

drugs at his ranch and that Lopez and Barrios had retrieved those
drugs. Lopez and Barrios wanted Mendieta to sell the drugs.
Mendi eta told Montanez that he wanted nothing to do with Lopez.
Mont anez told Mendieta not to trust Lopez, but also told Mendieta
that he m ght be able to help Lopez sell the heroin.

Montanez testified that he and Mendieta went to Lopez's
furniture store on Decenber 4. Mont anez, Mendi eta, Lopez, and
Barri os engaged in conversation. Montanez and Lopez discussed a

heroin transaction. Lopez told Montanez that he had 9% ounces of

cut" heroin and one ounce of pure heroin. Mont anez told Lopez
that he would like to purchase one ounce of heroin. Lopez
suggested that he and Montanez neet later that day at the bar.
Mont anez under stood that the transacti on woul d take pl ace t hat day.
Mont anez went to the bar, where Davila was present. Lopez

appeared and discussed the heroin transaction wth Montanez.

Mont anez gave Lopez the agreed-upon sum Lopez told Montanez to



wait for Barrios. Barrios arrived and spoke with Lopez, then went
outside to his truck. Barrios re-entered the bar. Lopez directed
Montanez to follow Barrios to the bathroom Barrios gave Mntanez
a plastic bag containing brown powder that | ooked |ike heroin.

Mont anez | ater discovered that Lopez had given himonly one-
hal f ounce of heroin. Mntanez phoned Lopez, who directed himto
return to the bar to obtain the remai ni ng one-half ounce. Montanez
returned to the bar, where Barrios again delivered herointo himin
t he bat hroom

Mont anez phoned Lopez at the bar on Decenber 7 and told Lopez
that he would like to pay him $600 he owed for the Decenber 4
heroi n purchase. The two nen agreed to neet the next day.
Mont anez went to Lopez's store on Decenber 8, paid Lopez, and
arranged to purchase three or four ounces of heroin. Lopez told
Mont anez that he still had seven or ei ght ounces of heroin and that
he had sold the ounce of pure heroin about which he had spoken
earlier. Lopez, Mntanez, and Barrios went to a building next to
the furniture store. Barrios remained outside for a few m nutes,
then cane into the building and wal ked to Montanez. Barrios gave
Mont anez two pl astic bags, evidently containing heroin.

Mont anez tel ephoned Lopez on Decenber 9, telling Lopez he
woul d I'i ke to purchase the remai ning heroin. Lopez agreed to sel
the heroin to Montanez.

On Decenber 10, Montanez went to Lopez's store. Lopez told
Mont anez he was in the process of obtaining two pounds of pure

heroin. Lopez told Montanez to return to the store |ater, because



Barrios was running an errand for Lopez.

Mont anez returned to the store later that evening. Lopez and
Barri os were present when he arrived. Lopez expressed uncertainty
about whether he would obtain the two pounds of heroin; told
Mont anez he woul d have to talk to Anmador about it. He pledged the
two pounds of heroin to Mointanez if he actually obtained it.
Eventual |y, Montanez went to his truck and retrieved his noney.
Barrios delivered the agreed-upon anmount of heroin to Montanez in
the front of the store. Lopez was present.

Mont anez testified that Davila had conplained to himthat he
was payi ng Amador' s tel ephone bill, which sonetines reached $1, 000
per nonth. According to Montanez, Amador had said that Amador
owned sone race horses. Davila told Montanez that the horses were
in his name but did not say that he owned them According to
Mont anez, Davila and Amador frequented the racetrack.

Agent Delfino Sanchez testified that he began to investigate
Jordan and her drug-trafficking confederates around Cctober 1990.
Sanchez began watching Davila's bar in Novenber 1990, as the
menbers of Jordan's ring frequented the bar. Sanchez observed
several controlled buys of heroin from Arador. Sanchez testified
t hat Mont anez becane an i nformant in Septenber 1991. According to
Sanchez, Montanez al ways reported back to hi mwhen asked. Sanchez
made notes fromMntanez's reports. Mntanez told Sanchez of drug-
trading activity invol ving Amador, Mendieta, and Nieto at the bar.
Montanez told Sanchez about specific deliveries of heroin to

Amador . In March 1992, Mntanez told Sanchez that Anador had

10



di scussed a |load of heroin while in Davila's truck, with Davila
present. According to Sanchez, the agents decided to arrest the
drug participants in Cctober 1992 because Jordan had tol d Mont anez
t hat she believed she was bei ng watched by federal agents.

Mont anez gave Sanchez i nformation about Mendieta's conti nui ng
drug-trafficking activities at the bar after the October arrests.
Sanchez testified that Montanez tol d hi mabout neetings with Lopez,
Davila, and Barrios at the bar. Davila told Mntanez that he could
not talk to Amador. According to Sanchez, Mntanez told hi mthat
Mendi eta had told himthat Lopez had visited Amador in jail and
that Amador had told Lopez about heroin buried at his ranch.
Sanchez al so testified about the arrangenents nade for Montanez to
purchase heroin from Lopez and about surveillance of those
transacti ons.

Amador testified that he began selling heroin in 1988, as a
protege of Jordan's and then as a partner with Jordan's brother,
John Vela. He sold heroin until his arrest in 1992. He also sold
cocaine until a nonth or two before his arrest.

Amador testified that he nmet Davil a when he purchased t he Pasa
Ti enpo from Lopez. Amador knew Lopez from his association with
Vel a. According to Arador, Lopez cl ained to have transported noney
for Vela. Amador purchased the Pasa Ti enpo because he believed it
would be a good place to neet his fellow heroin traffickers.
Davi |l a purchased the taco stand next door to the bar at about the
time Amador purchased the bar. Because he was on probation,

Amador's liquor license was in another's nane. Amador decided to
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end his association with that person, so he arranged for Davila to
put the license in Davila's nane. Amador woul d pay Davila weekly,
with the anount dependi ng on revenues. Davila and Amador opened a
bank account in Davila's nane. Anmador placed sone of his heroin
proceeds into the Pasa Ti enpo.

Amador operated his heroin enterprise fromthe Pasa Tienpo.
He did not believe that Davila ever saw any drug-trafficking
activity at the bar. Davila and Amador eventually purchased
anot her bar, which Davila nanmed "Davila's Cub." Amador and Davil a
put noney into the bar, and Davil a worked there. Amador and Davil a
cl osed the Pasa Tienpo shortly thereafter.

Amador testified that he began to operate his heroin enter-
prise fromDavila's bar. Mendieta and Nieto were Anrador's primary
custoners. According to Amador, Mendieta's and Nieto's custoners
visited themat the bar. Jordan visited there a few tines

Initially, according to Amador, he and Davila split the
profits fromthe bar evenly. After a few nonths, Amador and Davil a
were naking barely enough noney from the bar to pay the rent.
Amador did not pay the bar's bills but occasionally bought beer and
paid his tel ephone bill once or twce. Amador agreed to all ow
Davila to keep all of the bar's profits if Davila would pay for his
pagers and pay his cellular tel ephone bill.

Amador continued to sell drugs from the bar and other
| ocati ons. He was paid for heroin inside the bar three to five
times a week.

Amador testified that Martinez left nessages for him wth

12



either Davila or the bartender. Once, Davila told Amador that
Martinez had said he was angry because he could not find Arador and
had sonme "stuff" for Amador. Davila al so received nessages for
Amador from other people related to heroin dealings, though the
messages Amador recalled did not nention heroin specifically.

According to Amador, Davila once asked him which there was
nmoney to be made in the heroin business. Anmador recalled that he
told Davila, "'l don't think it's))you know, it's a business for
you."'"

Amador testified that he owned between twelve and fourteen
horses, sone of which he had purchased with heroin proceeds.
Because of a previous drug conviction, Amador could not hold a
racing license, so Davila agreed to hold the license in his nane.
Addi tionally, Amador owned the horses in Davila's nane. Amador
paid the training fees, feed bills, and license fees, in cash.
Davila paid no bills or fees related to the horses.

Amador once had five pagers. He first |eased themunder Tim
Vela's nane, later placing them under Davila's nane. He also
listed his cellular telephone in Davila's nane. Amador want ed
nothing in his nane, as he was not working and knew that the
authorities sonetinmes traced drug traffickers through pagers and
cellul ar tel ephones. Amador used his pagers and cellular tele-
phones for his drug-trafficking operations.

Amador testified that he and Davila di scussed his purchase of
a new pickup truck in 1991. Amador decided to trade Davila's 1984
pi ckup and $18, 300 for the new truck and to give Davila his 1988

13



pi ckup. According to Amador, his 1988 pickup was nicer than
Davila's older truck. Anmador believed that Davila deserved the
pi ckup because Davila "had helped ne a lot."

Accordi ng to Amador, Lopez visited the bar about once a week.
Lopez arranged for himto hire attorney Robert Crider to represent
Amador in his federal drug case. Lopez would acconpany Crider to
meet with Amador. On one of his visits to Amador in jail, Lopez
told Amador that he knew Amador had buried sone heroin. Anmador
acknowl edged that he had done so. Lopez told Amador that the
authorities would arrest Amador's wife if they found the heroin.
Lopez asked Amador where the heroin was buried. Amador told Lopez,
but no one else, the |ocation.

A couple of days after the conversation about the buried
heroin, Lopez told Amador that he had retrieved the heroin; Arador
directed Lopez to dispose of it. Lopez responded that he knew
"“howto handle it.'" A couple of days |l ater, Lopez indicated that
he was going to sell the heroin to Mendieta. Later, Lopez told
Amador that he was going to sell the heroin to Montanez. Amador
vouched for Montanez.

A day or two after that neeting, Lopez returned and told
Amador that Montanez had purchased sone of the heroin. Anmador gave
Lopez no instructions about the heroin or the proceeds fromits
sale. Later, Lopez told Amador that Montanez had | owered the price
he woul d pay for the remainder. Amador told Lopez he did not care
what Lopez did with the drugs.

On cross-exam nation, Anador testified that Vel a had taken him

14



to Lopez's bar in 1988. Vela and Anmador were partners in heroin
trafficking. Lopez did not participate in the 1988 heroin-
trafficking venture. Amador recall ed, however, that Lopez and Vel a
di scussed Vela's earlier heroin venture and that Lopez indicated
that he had carried noney for Vela.

Cecilio Garza testified that he was the sal esman who sol d the
pi ckup truck to Amador in 1991. Davila and Amador visited the
deal ership on successive days. The first day's negotiations were
unavai ling. Garza's supervisor insisted that Anmador was unable to
afford the pickup he wanted. Anmador and Davila returned the next
day. Amador sent Davila to the truck the nmen had driven to
retrieve a ziplock bag filled with over $18,000 in twenties
fifties, and hundreds. Amador received a $4, 400 trade-in al |l owance
for Davila's truck. Garza had never seen such a transaction.

According to Garza, | RS agent Young visited the deal ershi p and
subpoenaed certain records. Young directed Garza not to tell
anybody about the subpoena, as it was related to a crimnal
i nvesti gati on. Garza phoned Davila and told him about the

subpoena.

Young testified, inter alia, that Lopez, after his arrest,
told agents that Hilda Garza, Amador's wife, had told hi mthat she
possessed sonme of Amador's cash. Garza told Lopez that she w shed
to turn that cash over to Lopez to pay attorney fees. Lopez took
$12,000 fromGarza. He paid $5,000 to an attorney, kept $1,500 for
his own fee, paid $1,200 to repair Amador's Mustang for resal e, and

pocketed the remaining $3, 300. According to Young, Lopez gave

15



varied and inconsistent accounts regarding the heroin buried at
Amador' s ranch.

Lopez testified that he is a private investigator and that
Amador and Mendi eta had been his clients. According to Lopez,
Garza had told hi mabout the cash and heroin at the ranch. Amador
was surprised to hear that there was heroin there but directed
Lopez to speak to Mendieta. Lopez believed that he was being set
up, and he sent Barrios to watch Anador's ranch. Barrios surprised
Lopez by appearing at the furniture store with the heroin. Lopez
then negotiated to sell the heroin. He never called federal

agents, because he feared a set-up.

.
A
Davila first contends that the district court erred by not
allowing his attorney, Alden, to testify as a witness at trial
Davila's contention is unavailing.
"The trial judge has discretion to allow an attorney for a
party to testify at trial . . . . Courts are reluctant to all ow
| awers to testify in trials where they are advocates.” United

States v. Phillips, 519 F.2d 48, 50 (5th Cr. 1975), cert. denied,

423 U.S. 1059 (1976). The district court did not abuse its
di scretion.

Alden wished to testify about an affidavit he assisted
attorney Crider in obtaining fromAmador. Al den believed that his

credibility had been drawn into question by Amador's testinony
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regarding that affidavit. The court denied Al den permssion to
testify and would not relieve Alden from  representing Davila so
that he could testify.

Amador testified that portions of the affidavit regarding
Davila were inaccurate and did not reflect what he had told the
at t or neys. According to Anmador, he signed the affidavit only
because Crider told himthat nothing in the affidavit could harm
hi m

Al den cross-exam ned Amador about the circunstances under
which the affidavit was obtained. Anmador testified that A den had
not coerced him that Alden took notes at the first neeting
regarding the affidavit; that Al den gave himan opportunity to ask
questions; and that he renenbered telling Al den that he had never
tal ked to Davila about the drug business.

The jury had before it Amador's affidavit, this testinony
regardi ng all eged i naccuracies in the affidavit, and his testinony
regarding the circunstances surrounding the signing of the
af fidavit. Amador's cross-exam nation testinony indicated that
Al den had done nothing inproper in his neetings with Amador, thus
blunting the effect of his testinony on direct exam nation, which
coul d be construed as calling Alden's ethics into question. G ven
the reluctance of courts to allow attorneys to testify, the court

did not abuse its discretion.

B

Davila next contends that the district court erred by not

17



allowing into evidence the testinony of potential wtnesses Otiz,
Muhi ca, and Vill areal about the general atnosphere at Davila's bar.
The court excluded those wtnesses because counsel had not
mentioned their nanmes to the jury panel during voir dire.

W review evidentiary rulings in crimnal trials under a

hei ghtened abuse of discretion standard. United States v.

Carrillo, 981 F.2d 772, 774 (5th Cr. 1993). "[R]el evant evidence
may be excluded if it is a needless presentation of cunulative

evidence." United States v. Edwards, 702 F.2d 529, 530 (5th Cr

1983).

Amador testified on cross-exam nation about |ighting, nusic,
and noi se levels at the bar. Defense witness Joe Lozano testified
that he had been to the bar on nmany occasions. According to
Lozano, he and his wife believed the club was nice, and they
appreci ated the security provided there. Lozano and his wife would
meet other couples at the club for beer. Prosecution w tness
Cecilio Garza testified on direct exam nation that he had been to
the bar but felt unconfortable there because he was dressed for
busi ness. He noticed people drinking but noticed little el se about
the atnosphere. He saw nothing illegal. Lopez testified that the
bar was clean and cold; that Davila had an exceptional bartender;
and that he |iked the nusic.

Further testinony about the atnosphere at the bar woul d have
been cunul ative of the testinony of Lozano, Garza, Lopez, and
Amador . Exclusion of that testinony thus was not an abuse of

di screti on.
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C.

Davila contends that the district court erred by allow ng
various hearsay statenents into evidence. Davila's contention is
unavai | i ng.

""Hearsay' is a statenent, other than one mde by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted." FeD. R EviD.
801(c). The adm ssion of hearsay is subject to harm ess-error

analysis. United States v. Evans, 950 F.2d 187, 190-91 (5th Cr.

1991) .

Farris testified on redirect that he had i nfornmati on that the

bar was a gathering place for drug dealers. Farris did not
identify his sources. Davila objected to Farris's testinony as
hear say.

Farris testified on direct that the bar was the focal point of
his investigation, as it was a location used by dealers to sell
drugs. Davila did not object. He also testified about having seen
known drug dealers at the bar. Davila did not raise a hearsay
objection. Any error in admtting Farris's testinony on redirect
was harm ess, as Farris had provided identical information on
direct.

Sanchez testified about the reports he had received from
Mont anez, the cooperating individual. Sanchez stated that Montanez
reported to himabout activities at the bar, usually shortly after
any specific incidents. According to Sanchez, Montanez had not

lied to the agents. Sanchez also testified regarding specific
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i nci dents about which Montanez had told him The district court
denied Davila's continuing hearsay objection. The governnent
stated that it was offering Sanchez's testinony to bolster
Mont anez's earlier testinony.

A statenent is not hearsay if the declarant testifies at trial
and is subject to cross-exam nation about the statenent, and the
statenent is "consistent with the declarant's testinony and is
of fered to rebut an express or inplied charge agai nst the decl arant
of recent fabrication or inproper influence or notive[.]" FeD. R

Evip. 801(d)(1)(B). See, e.q., United States v. Henderson, 19 F. 3d

917, 924 (5th Gir.), cert. denied, 115 S. Ct. 207 (1994).

Mont anez testified on direct exam nati on about drug activities
at the bar. He also testified that he had reported to agents
followng his visits. Alden cross-exam ned Mointanez extensively
regarding the notes Montanez had prepared for the agents, noting
fewreferences to Davila. Al den al so asked Mont anez whet her he was
willing tolie for noney. Sanchez's testinony was consistent with
Mont anez's testinony and supported that testinony agai nst Al den's
inplicit allegation of fabrication.

Young testified that Sanchez had notified himthat Mntanez
had called and told himthat Davila had asked himto cone to the
bar. There, Davila told Montanez that he had received a call from
a Chevrol et sal esman warni ng himabout an IRS investigation. The
district court overruled Davila's hearsay objection.

Mont anez testified on direct exam nation about his conversa-

tion with Davila. Young's testinony tends to support Montanez's
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testinony against Alden's inplicit allegation of fabrication. See
FED. R EwviD. 801(d)(1)(B). Even if Young's testinony was not
adm ssi ble under rule 801(d)(1)(B), its adm ssion was harnl ess
error, as Mntanez offered identical information on direct
exam nati on

Young also testified that Jordan told Montanez that she
t hought she was under i nvestigation by | awenforcenent authorities.
The district court overrul ed Davil a's hearsay objection. On direct
exam nation, Mntanez did not testify about any such neeting with
Jordan. Young's testinony appears to be hearsay, but its adm s-
sion, if error, was harm ess error. Young did not inplicate Davila
by testifying that Jordan net Montanez and expressed concern over
an investigation.

Davila contends that the district court inproperly admtted
the transcript of Amador's proceedi ngs before the Immgration and
Nat ural i zati on Service ("INS"). Specifically, Davila contends that
Epifanio N eto's testinony at that proceeding did not concern
events that happened during the course and scope of the drug
conspiracy and that the governnent did not show that any of the
W t nesses at the proceeding were unavail able to testify at trial.

Davila did not object to the INS transcript at trial on the
basis that the governnent failed to show that any of the w tnesses
wer e unavail abl e. Under FED. R CRM P. 52(b), this court nmay
correct forfeited errors only when the appellant shows the
followng factors: (1) There is an error (2) that is clear or

obvious and (3) that affects his substantial rights. United States
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v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en banc) (citing

United States v. O ano, 113 S. C. 1770, 1776-79 (1993)), cert.

denied, 63 U S.L.W 3643 (1995). If these factors are established,
the decision to correct the forfeited error is within our sound
di scretion, and we will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. Qano, 113 S. C. at 1778.

Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, this court may renedy the error only in the
nmost exceptional case. Calverley, 37 F.3d at 162.

The Suprenme Court has directed the courts of appeals to
determne whether a case is exceptional by using a two-part
analysis. dano, 113 S. . at 1777-79. First, a defendant who
rai ses an issue for the first tine on appeal has the burden to show
that there is actually an error, that it is plain, and that it
af fects substantial rights. Qdano, 113 S. . at 1777-78; United
States v. Rodriguez, 15 F.3d 408, 414-15 (5th Cr. 1994); Febp. R

CRM P. 52(b). Plain error is one that is "clear or obvious, and,
at a mninmum contenplates an error which was clear under current
law at the tinme of trial." Calverley, 37 F.3d at 162-63 (i nternal
quotation and citation omtted). "[l]n npbst cases, the affecting
of substantial rights requires that the error be prejudicial; it
must affect the outcone of the proceeding.” [d. at 164. Thi s
court lacks the authority to relieve an appellant of this burden.

O ano, 113 S. C. at 1781.
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Second, the Suprene Court has directed that, even when the
appellant carries his burden, "[r]Jule 52(b) is permssive, not
mandat ory. If the forfeited error is “plain' and " affect[s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." dano, 113 S. C. at
1778 (quoting FED. R CRM P. 52(b)). As the Court stated in d ano:

[ T] he standard that shoul d gui de the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, 297 U S. 157, 56 S. . 391,

80 L. Ed. 555 (1936). The Court of Appeals should

correct a plain forfeited error affecting substantial

rights if the error "seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings."

dano, 113 S. . at 1779 (quoting Atkinson, 297 U S at 160).
Thus, this court's discretion to correct an error pursuant to
rule 52(b) is narrow. Rodriquez, 15 F.3d at 416-17.

Davila does not indicate how his substantial rights were
viol ated by introduction of the transcript. Davila's own testinony
at that hearing was adm ssible as the statenent of a party-
opponent. FeD. R Ewvib. 801(d)(2). Anmmdor's testinony at the INS
hearing tended to corroborate his trial testinony but was not
ot herwi se prejudicial to Davil a. QG her than N eto, the other
W tnesses at the INS hearing played norole in the facts underlying
Davila's conviction. W will not exercise our discretion to
consider Davila's contention regarding the availability of
W t nesses.

At the INS hearing on March 20, 1991, N eto testified that
Amador frequently tended bar at Davila's bar; that he had net
Amador through Davila; that Amador and Davila | oaned hi m noney to
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pay his bar tab; and that he did not know about Anmador's previous
drug conviction. Montanez testified on direct exam nation that he
had seen Ni et o exchange noney with Arador after he began frequent-
ing the bar in 1990, and that Amador had requested Montanez and
Nieto to testify at the immagration hearing. It is uncertain how
Nieto's testinony at the inmgration proceeding was designed to
further the drug conspiracy, other than perhaps to assi st Anador to
retain his immgration status. Even if the testinony was not nade
in furtherance of the conspiracy, its admssion was at npst
harm ess error. It did not inplicate Davila beyond inplying that
he knew Amador well, a fact established by Arador's and Montanez's
t esti nony.

Young testified regarding a statenent by Amador regarding
Davila's know edge of the IRS contact with the Chevrol et dealer
t hat :

In the statenent, he says that he hadn't talked to

M. Amador about it. But we know from what |'ve heard

here this week that he certainly had had contact wth

Cecilio Garza. And he certainly had had contact with

Lupe Montanez. And those contacts were nmade for the sole

pur pose of finding M. Amador.

He certainly was searching for M. Anmador, and the

fact the investigation seened to be conprom sed at that

poi nt and Marina Vela Jordan's | ater statenent during an

under cover purchase of heroin that the | RS was | ooki ng at

her certainly ))

The district court overruled Davila's hearsay objection, evidently
on the basis that the statenents involved co-conspirators. Young
then testified that Jordan had stated that the I RS was i nvesti gat -
i ng her.

Young's source for the information about Davila | ooking for
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Amador and Jordan's statenent is not evident. Assum ng that
Young's testinony constitutes inadm ssible hearsay or nmultiple

hearsay, see United States v. Dotson, 821 F.2d 1034, 1035 (5th Cr

1987), any error in admtting it was harnml ess. Mntanez testified
on direct exam nation that Davil a had contacted hi mseeki ng to neet
w th Amador. Young's testinony that Jordan feared that she was
under investigation inplicates Jordan and not Davil a.

Over Davil a's hearsay objection, Young sumrmari zed a portion of
Barrios's witten factual basis for a guilty plea:

He said that he had been instructed by R G Lopez to go

out to M. Amador's ranch and dig up the quantity of

heroin, deliver it back to M. Lopez.

M. Lopez then instructed him on four different
occasions to disperse that heroin in quantities we have
heard testinony about here this week to Cuadal upe
Mont anez. And all of this activity was done at his
di rection.

As Barrios made his statenent in conjunction with pleading guilty,
it does not appear that he made the statenent in furtherance of the
drug conspiracy. See FeED. R Evip. 801(d)(2)(E). Adm ssi on of
Young's testinony is at nost harnm ess error regarding Davila, as it

i nplicates Lopez and not Davil a.

D.
Davi | a next contends that the district court erred by all ow ng
i nto evidence testinony based upon specul ati on. "Under the Federal
Rul es of Evidence, specul ative opinion testinony by |lay w tnesses
) i.e., testinony not based upon the witness's perception )) is

generally considered inadm ssible." Washington v. Dep't of
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Transportation, 8 F.3d 296, 298 (5th G r. 1993) (footnote omtted).

Farris testified that the clientele of Davila's bar consisted
| argely of drug dealers who would I et strangers in the club only if
they were with ot hers who woul d vouch for them Davila objected to
Farris's testinony as speculative. Farris additionally testified
t hat Barbosa had taken himto the bar and told himto wait in the
car. According to Farris, Barbosa had told himnot to go to the
bar unless he was acconpani ed by Barbosa or another individual
Farris observed N eto, Mendieta, Jordan, and other known, unnaned
drug dealers at the bar. Farris's testinony was based upon his
observations, not specul ation.

Amador testified that Davila knew that Amador's inconme cane
from selling heroin. Davila objected to Amador's testinony as
specul ati ve. Amador also testified that he had no doubt that
Davi |l a knew what Amador was doi ng. Davila objected to Amador's
testi nony as specul ative. Anmador testified w thout objection that
Davi | a knew what Anmador was doing and that Davil a rel ayed nessages
fromwoul d- be heroi n purchasers to Amador. Amador's testinony was
based upon his perceptions and was not specul ative.

Young testified that he had reviewed various docunents from
the Texas Al coholic Beverage Conmm ssion ("TABC'). He testified
that records of the Pasa Tienpo bar indicated that Estrella Gal van
had applied for the initial l|iquor I|icense. Six nonths |ater,
Gal van and Davila were cited by TABC because Gal van had obt ai ned
the license for Davila. Young testified that the records reflected

that Davila knew he could not use another person to obtain a
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i cense without disclosing his partners.

The district court overruled Davila's objection that Young's
testinony regarding Davila's knowl edge was specul ative. Young's
testi nony was based upon i nferences he drewfromhis readi ng of the
TABC docunents. Adm ssion of Young's testinony was not an abuse of

di scretion.

E
Davila contends that the prosecutor msstated the |ega
el ements of conspiracy. Specifically, the prosecutor argued:

And you know what? Cecilio Garza, a nman who
testified on the stand right there and who was certainly
no friend of the governnent, sat there and testified
that, yeah, he did, he nessed up, and he told Rudolfo
Davila that there was an investigation of his financial
transacti on.

That's what happened in this case. And what did he
do? He told everybody what was goi ng on. Was he part of
the conspiracy? Yes. That fact alone, that fact al one
makes himguilty of this particular conspiracy. And that
fact is unrebutted.

Davila objected on the ground that the prosecutor's argunent
m sstated the | aw
The question

in reviewing a claimof prosecutorial msconduct is to
deci de whet her the m sconduct casts serious doubt upon
the correctness of the jury's verdict. |In nmaking that
determnation, the Court is to consider: (1) the
magni tude of the prejudicial effect of the statenents;
(2) the efficacy of any cautionary instructions; and
(3) the strength of the evidence of the appellants'
guilt.

United States v. Carter, 953 F. 2d 1449, 1457 (5th Gr.) (citations

omtted), cert. denied, 112 S. C. 2980 (1992). "[T]he test for
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determ ning whether a conviction should be overturned is whether
the prosecutor's remarks were both inappropriate and harnful."

United States v. Rocha, 916 F.2d 219, 234 (5th Cr. 1990), cert.

deni ed, 500 U.S. 934 (1991).

The fact that Davila notified the nenbers of the Amador drug
operation of the IRS investigation does not by itself establish
that he was a nenber of the conspiracy. Mntanez's and Amador's
testinony, corroborated by the testinony of the agents, however,
indicates that Davila was a conspirator. The evidence indicates
t hat Davila know ngly provided Amador with a | ocation fromwhich to
conduct his heroin transactions and further assisted Anmador by
gi ving him nmessages and by placi ng Arador's tel ephones, beepers,
horses, and liquor license in his own nane. The evidence of
Davila's guilt, though not overwhelmng, is sufficiently strong to

overcone any prejudice created by the governnent's argunent.

F

Davil a contends that the district court incorrectly based his
of fense | evel upon 520 ounces of heroin. He also alleges that the
520- ounce anount was based upon an unsubstantiated estinmate; that
there was no evidence offered to support the cal cul ation; and that
the calculation conflicted with the 208.42 ounces of heroin upon
whi ch Lopez's offense | evel was based.

The district court heard Davila's argunents on Davila's
objection to the presentence report ("PSR') and overruled that

objection. Adistrict court may make inplicit factual findings by
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adopting a PSR, so long as the PSR is sufficiently clear "that the
reviewing court is not left to "second-guess' the basis for the

sentencing decision.” United States v. Carreon, 11 F. 3d 1225, 1230

(5th Gr. 1994). By overruling Davila's objections to the PSR, the
district court inplicitly adopted it. The inplicit findings |eave
nothing for this court to second-guess. Those inplicit findings
are satisfactory for us to review Davila's contentions.

The sentencing guidelines provide for a sentence to be
cal cul ated upon the basis of, inter alia, the acts of co-conspira-
tors that were "reasonably foreseeable"” to the defendant; were done
in furtherance of the conspiracy; and were tenporally related to
the offense. U S.S.G § 1Bl.3(a)(1)(B)

The sentencing court may nmake an approximation of the

anount of [drugs] reasonably foreseeable to each defen-

dant, and an individual dealing in large quantities of

control | ed substances is presuned to recogni ze that the

drug organi zation wi th which he deal s extends beyond his

"uni verse of involvenent." Wen calculating the anount

foreseeable to a defendant, a court may consider the

defendant's relationship wth co-conspirators and his

role in the conspiracy.

United States v. Puig-Infante, 19 F. 3d 929, 942 (5th Cir.) (internal

citations omtted), cert. denied, 115 S. C. 180 (1994).

"The anount of drugs for which an individual shall be held
account abl e at sentencing represents a factual finding, and will be
uphel d unl ess clearly erroneous. A factual finding is not clearly
erroneous as long as it is plausible in light of the record of the

case as a whole." United States v. Maseratti, 1 F.3d 330, 340 (5th

Cr. 1993)(internal and concluding citations omtted), cert.

denied, 114 S. Ct. 1096, and cert. denied, 114 S. C. 1552, and

29



cert. denied, 115 S. C. 282 (1994). Adistrict court may consi der

a PSR when nmaking factual findings. United States v. Lghodaro

967 F.2d 1028, 1030 (5th Cr. 1992).

The probation officer based his calculation of Davila's base
of fense | evel upon Amador's estimate that he had distributed at
| east ten ounces of heroin per week from Cctober 1991 through
Septenber 1992 and upon Amador's distribution of ten kil ograns of
cocai ne. The probation officer determned that Davila's bar was
operated as a |l ocation fromwhi ch Arador coul d sell drugs and that
Amador kept the club open by investing drug proceeds into it.

The attribution of 520 ounces of heroin and ten kil ograns of
cocaine to Davila is not clearly erroneous. Anmador used the bar
for an extended period as a drug nmarketplace. The testinony at
trial indicates that Davila knew of Amador's drug-marketing
activity and assisted Amador by rel ayi ng nessages and warni ng him
about the IRS investigation. The evidence also indicates that
Davi | a assi sted Anmador by pl aci ng Amador' s i quor |icense, cellul ar
t el ephones, beepers, and race-horses in his nanmes, thus helping

Amador avoi d detecti on.

G
Davila finally contends that the district court erred by
denying him a downward adjustnent for being a mnor or mninma
participant in Amador's drug-trafficking ring. "[T] he party
seeking an adjustnent in the sentence |evel nust establish the

factual predicate justifying the adjustnent.” United States V.
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Alfaro, 919 F.2d 962, 965 (5th G r. 1990). A district court's
determ nati on whet her a defendant is a mnor or m ni mal partici pant

is subject toreversal only if clearly erroneous. United States v.

Graldo-Lara, 919 F.2d 19, 22 (5th Gr. 1990). The adjustnent for

m ni mal participation

is intended to cover defendants who are plainly anong t he

| east cul pable of those involved in the conduct of a

gr oup. Under this provision, the defendant's | ack of

know edge or understandi ng of the scope and structure of

the enterprise and of the activities of others is

indicative of a role as mnimal participant.

US S G §3B1.2, comment. (n.1). Additionally, "a mnor partici-
pant neans any participant who is |ess cul pable than nost other
participants, but whose role could not be described as mninmal."
8§ 3Bl1.2, coment. (n.3).

The district court's finding that Davila was not a m nor or
mnimal participant is not clearly erroneous. The evidence
i ndi cates that Davila provided Amador and his confederates with a
| ocation fromwhich they could sell drugs; that Davila knew of the
drug-trafficking activity; and that he assisted the activity by

relayi ng nessages to Amador.

L1l
A
Lopez first contends that the district court erred by denying
his notion for newtrial based upon letters fromAmador to his wfe
that the defense discovered after trial. Lopez argues that the
| etters woul d have i npeached Amador by denonstrating that he hated
Lopez.
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Lopez and Davila's trial lasted from April 4 to April 13
1994. Lopez filed his newtrial notion on June 23, 1994. A notion
for new trial on the ground of new y-di scovered evidence nust be
filed wthin tw years after final judgnent. A notion on any ot her
ground nust be filed within seven days of the verdict or finding of
guilty. Feb. R CRM P. 33. Lopez's notion therefore was tinely
only if it was based upon new y-di scovered evidence. "A notion for
a new trial based upon newy discovered evidence is addressed to

t he sound di scretion of the trial court."” United States v. Mliet,

804 F.2d 853, 859 (5th Cir. 1986). The defendant nmust show, inter
alia, that the evidence was discovered after trial. |d.

A copy of an affidavit introduced by the defense at the
hearing on the newtrial notion indicates that Amador's wife, Hilda
Garza, gave Ruth Lopez copies of her letters to Amador on April 18,
1994. At the hearing, Lopez testified that Garza had corrected t he
affidavit to reflect that the letters had been turned over on
April 18 rather than April 10. Agent Young testified that the
governnent's copy of the affidavit was dated April 10, 1994. On
June 27, 1994, attorney Jam e Bal agi a, who represented Lopez, swore
to an affidavit in which he averred that Lopez had appeared at his
of fice on June 15 and persuaded his secretary to change the date on
the affidavit from April 10 to April 18 without Balagia s know -
edge. Balagia' s secretary swore to a simlar affidavit.

Lopez does not controvert the affidavits of Balagia and his
secretary. Those affidavits indicate that Lopez was i n possession

of the letters on April 10, during the trial. The evidence thus
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was not di scovered after trial. It could not serve as the basis

for a new trial on the ground asserted by Lopez. See Mliet

804 F.2d at 859.

B

Lopez contends that the district court erred by admtting
statenents he had nmade during pl ea negoti ations. Lopez argues that
his right agai nst use of such statenents, protected by FED. R CRM
P. 11(e)(6), is not waivable as a matter of |aw. Lopez objected to
the testinony at trial.

Before trial, the governnent filed notice of its intention to
use statenments Lopez nmade in conjunction with his plea negotia-
tions. According to the governnent, Lopez had agreed to plead
guilty but had failed to do so. Lopez's plea agreenent contained
the foll ow ng provision:

Statenents of ROVAN GONZALEZ LOPEZ and evi dence derived

t herefrom may, however, be used in cross-exam nation or

rebuttal in any proceedi ng shoul d Defendant testify, and

may be used agai nst ROMAN GONZALEZ LOPEZ i n a prosecution

for any offense if he violates any provisions of this

agr eement .

ld. at 527-28.

"[ Al bsent sone affirmative indication that the agreenent was

entered into unknowi ngly or involuntarily, an agreenent to waive

the excl usionary provisions of the plea-statenent Rules is valid

and enforceable." United States v. Mezzanatto, 115 S. C. 797, 806

(1995). Additionally, "if a defendant materially breaches his
comm tnents under a pl ea agreenent, the governnent is rel eased from
its obligations under that conpact . . . regardless of what it may
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have prom sed earlier.” United States v. Ballis, 28 F.3d 1399

1409 (5th Gir. 1994).

Lopez does not contend that his waiver was involuntary. Nor
does he all ege that he did not breach the plea agreenent. The plea
agreenent did not limt the governnent's ability to use Lopez's
statenents if he breached the agreenent. The governnment did no

nmore than the agreenent allowed it to do.

C.

Lopez contends that the evidence was insufficient to support
his conviction of conspiracy with intent to distribute heroin
during "the two-year, four-party conspiracy alleged in the
indictnment." Hi's contention is unconvincing.

Areviewng court will affirma jury verdict so long as there
is evidence sufficient to allow a reasonable jury to find a
defendant guilty beyond a reasonabl e doubt. The review ng court
wll viewthe evidence and all inferences fromit in the |ight nost

favorable to the verdict. United States v. Bell, 678 F.2d 547, 549

(5th Gir. 1982) (en banc), aff'd, 462 U.S. 356 (1983).

To convict a defendant of a drug conspiracy, a jury must find
beyond a reasonabl e doubt an agreenent that entails violation of
federal narcotics | aws, the defendant's know edge of the agreenent,
and his voluntary participation in it. There is no overt-act

requi renment. United States v. Ayala, 887 F.2d 62, 67 (5th Cr.

1989); see also United States v. Shabani, 115 S. C. 382, 383

(1994). The jury may rely upon circunstantial evidence, including
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evi dence of presence and associ ation, Ayala, 887 F.2d at 67, though
those factors alone are insufficient to prove conspiracy. United

States v. Lechuga, 888 F.2d 1472, 1477 (5th Cr. 1989).

"[When the indictnent alleges . . . a single conspiracy,

but the "government proves multiple conspiracies and a

defendant's involvenent in at |east one of them then

there is no variance affecting the defendant's substan-

tial rights.'" This holding is subject to the caveat

that substantial rights are affected when the defendant

is subjected to transference of guilt, that is, the

danger that the defendant nay be convicted because of his

association with, or conspiracy for unrelated purposes
with, codefendants who were nenbers of the charged
conspiracy.

Carreon, 11 F.3d at 1239 (footnotes omtted).

Mont anez' s testinony i ndi cates that Lopez, Barrios, and Amador
had agreed to dispose of the heroin buried at Amador's ranch.
Amador' s testinony i ndicates that he directed Lopez to the | ocation
of the heroin and |ater told Lopez to dispose of it, though he gave
Lopez no explicit directions and did not receive any of the
proceeds fromthe sale of the heroin. Anador approved of Lopez's
choi ce of Montanez as a custoner. Young' s testinony indicates that
Lopez took $12,000 in cash from Amador's wife. Addi tional ly,
Mont anez's and Amador's testinony established that there was a
heroi n-di stribution conspiracy orchestrated by Amador and centered
at Davila's bar. Montanez's and Amador's testinony was corrobo-
rated by the observations of the police wtnesses.

The evidence shows an agreenment to sell heroin, Lopez's
know edge of that agreenment, and his voluntary participation in
that agreenent. Because the evidence agai nst Lopez regarding the

Decenber transactions is strong, there was little danger that the
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jury mght have convicted him based upon evidence of Amador's

previ ous drug deal i ng.

D.

Lopez next contends that the superseding indictnent led himto
believe that he would be tried as a nenber of the |arge-scale
Amador drug-distribution conspiracy. According to Lopez, the
evidence at trial indicated that he was part of a smaller conspir-
acy with Barrios to distribute nine ounces of heroin. Lopez
contends that the variance between the indictnent and the proof at
trial is fatal. Lopez did not raise his variance contention in the
district court.

This court need not exercise its discretion to review Lopez's

contention pursuant to the plain error doctrine. See Rodriguez,

15 F.3d at 416-17. As is discussed above, the evidence was
sufficient to support Lopez's conviction of conspiring wth Amador
and Barrios regarding the sale of the heroin retrieved from

Amador' s vyard. See Carreon, 11 F.3d at 1239 (standards for

vari ance).

E.

Finally, Lopez contends that the district court incorrectly
attributed to him the equivalent of 2,208.42 kilograns of nari-
huana, based upon drug distributions by Amador between February
1990 and Septenber 1992. Lopez argues that the 1991 and 1992

heroi n sal es occurred prior to any agreenent between hi mand Arador
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to sell drugs.

""[Rl el evant conduct' as defined in § 1B1.3(a)(1)(B) is
prospective only, and consequently cannot i ncl ude conduct occurring
before a defendant joins a conspiracy." Carreon, 11 F.3d at 1235-
36. The anpunt of drugs reasonably foreseeable to Lopez depends
upon when Lopez joined the Amador conspiracy.

As is discussed above, the trial testinony was sufficient to
support Lopez's conviction based upon his actions in Novenber and
Decenber 1992. Before that tine, the only |links between Lopez and
t he Amador conspiracy proved by the trial testinony were that Lopez
had sol d Amador the Pasa Tienpo; had nentioned to Amador that he
had carried noney for Vela; and had visited Davila's bar on a
regul ar basis. Amador testified on cross-exam nation that Lopez
had not participated in his own heroin-trafficking venture with
Vel a.

The probation officer attributed 208.42 grans of heroin to
Lopez based upon Farris's heroin transactions with the Amador
organi zati on between February 20 and July 16, 1991. The probation
officer also attributed ten kilograns of cocaine that Anmador had
received from Martinez before his arrest in October 1992. The
drug-equi val ency tables indicate that those drug anmounts equal
2,208.42 kil ograns of marihuana.

The probation officer noted that the police investigation had
reveal ed that Lopez had acted as Vela's bodyguard during the |ate
1980's and had reveal ed extensive know edge about Vela's and

Jordan's drug-trafficking activities in a January 1993 briefing.
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The probation officer also noted that Lopez had sold Amador the
Pasa Ti enpo and that he had reveal ed know edge in a January 1993
briefing that Davil a operated the Pasa Ti enpo and Davila's bar with
Amador's drug proceeds. Additionally, according to the probation
of ficer, | aw enforcenent personnel observed Lopez to be a frequent
visitor to the bar. The probation officer concluded that the
Farris transacti ons were foreseeable to Lopez "through his intimte
know edge of heroin trafficking activities in the Austin area
i ncluding those of Sebastian Amador." He concluded that the
cocai ne transactions were attributable to Lopez because Lopez was
a coconspirator at the tine of those transactions. The district
court overruled Lopez's objections to the PSR cal cul ati ons.

Vel a and Jordan were not indicted as nenbers of the Amador
conspiracy. Additionally, the conspiracy alleged in the indictnent
| asted from October 1990 until Decenber 1992. Lopez's participa-
tionin Vela's operations isirrelevant to his participationinthe
Amador conspiracy. Lopez's sale of the Pasa Tienpo to Arador and
his frequent visits to Davila's bar do not link himto Amador's
drug activities. Nor does his know edge regardi ng the ownershi p of
the Amador/Davila bars. Additionally, Lopez's January 13, 1993,
debriefing indicates that he knew of drug-trafficking activities
before late 1992 but it does not indicate that he participated in
t hose activities.

The evidence does not indicate that Lopez joined the Anmador
drug conspiracy until Novenber 1992. The district court's

attribution of the equivalent of 2,208.42 kilograns of marihuana
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based upon the transactions that occurred before that date
therefore is clearly erroneous. Accordingly, Lopez nust be
resent enced.

The convi ctions are AFFI RVED. Lopez's sentence i s VACATED and
REMANDED f or resent enci ng.
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