IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50456
Summary Cal endar

FI DENCI O MAGALLANES,
Peti ti oner- Appel | ant,
vVer sus

VWAYNE SCOIT, Director, TDC
ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
( SA- 93- CA- 338)

(Decenber 22, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *
Magal | anes argues on appeal that the district court erred in

determ ning that his nolo contendere plea was know ng and vol untary

and that he received effective assistance of counsel.
I
Magal | anes first contends that he did not know ngly and
voluntarily enter his plea because of his alleged nedication-

i nduced nental inpairnments. He argues that he was i nconpetent at

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



the time he entered his plea because he was experienci ng synptons
of "methadone postw thdrawal syndrone”" such as difficulty
concentrating and nmaki ng decisions. After holding an evidentiary
hearing, the magi strate judge found that Magal | anes’ own testinony
and docunentary evi dence established that at the tinme he entered
hi s nol o pl ea he had been on a regi nen of net hadone mai nt enance for
over two nonths. She found that the sanme evi dence al so established
that, "while some degree of nental or psychol ogical inpairnent is
comon during the first week or two of a nethadone maintenance
program after two nonths in such a program no physical, nental,
or psychological inpairnent is to be expected." Magall anes' own
evi dence showed that "when the dose is properly adjusted there is
no physical, nental, or psychological inpairnent that can be
detected or neasured" from methadone nmi ntenance. The evi dence
also showed only that a nethadone nmintenance patient may
"experience i npairnment during the first 1-2 weeks of treatnent when
the dose mght be started too high or raised too rapidly."
Furt hernore, Magall anes could not suffer the effects of nethadone
postw t hdrawal syndronme until after the nethadone was w t hdrawn,
whi ch did not occur until approximtely tw weeks after Magal | anes
pl ea.

During the plea colloquy, Mgallanes' attorney specifically
informed the court that he was satisfied that Magall anes was
conpetent to enter a plea. During the evidentiary hearing,

Magal | anes’ attorney again testified that he had no trouble



communi cating with his client in the tinme leading up to trial and
that nothing in Magallanes' behavior caused him to question
Magal | anes' conpet ence. The nmagistrate judge stated that
"[1]nsofar as the testinony of the petitioner and his forner state
court defense counsel differs on these matters, the court finds

petitioner's testinony to be incredible." See Collins, 918 F. 2d at

1202 (holding that it is appropriate to credit the testinony of
def ense counsel over that of a habeas petitioner, especially when
the court has had a first-hand opportunity to view the deneanor of
both w t nesses). Magal | anes does not show that the nagistrate
judge's findings were clearly erroneous. In the light of the
medi cal evidence, and the responses Magall anes' attorney gave
during the plea colloquy and during the evidentiary hearing,
Magal | anes has not made a substantial show ng that his ability to
understand the significance and consequences of his plea was
i npai r ed.

Simlarly, his contention that his plea was involuntary
because it was effectively coerced is also wthout nerit.
Magal | anes contends that because his attorney advised himthat he
had very little chance of prevailing should he go to trial and
because his attorney failed to |ocate and interview particular

def ense witnesses, his attorney in essence coerced Magall anes into

pl eadi ng nol o contendere. Magall anes made no showi ng to support
this allegation. On the contrary, during the plea colloquy,

Magal | anes told the judge that he was satisfied with his attorney



and with the advice he had received. He stated to the court that
he nade the final decision to plead no contest. A defendant's
sol emn declarations in court carry a strong presunption of truth.

Bl ackl edge v. Allison, 431 U.S. 63, 74, 97 S.Ct. 1621, 52 L.Ed.2d

136 (1977).

At the evidentiary hearing, his attorney testified that he
initially believed that if Magall anes had any potential defense to
the nurder charge it would have to be based on a self-defense
t heory. He testified that as he continued trial preparation it
becane increasingly evident that the chances of successfully
mounting a such a defense were extrenely renote and that he so
i nformed Magal | anes.

Magal | anes also argues that if his attorney had | ocated
particul ar wtnesses, especially an alleged eyew tness who coul d
corroborate a self-defense theory, he would not have pleaded
guilty. Magal | anes' attorney testified that he attenpted
repeatedly to locate and interview Magallanes' alleged "star

wWtness," Jimry Herrera. |In Herrera's affidavit, attached as an
exhi bit to Magal | anes' state habeas petition, Herrera corroborates
Magal | anes' attorney, admtting that he made hi nsel f unavail abl e at
the tinme of Magall anes' trial.

In sum the record does not support Magall anes' contention
that his plea was effectively coerced by the action or inaction of

his attorney.
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Next, Magallanes also argues that he received ineffective
assi stance of counsel. He contends that his attorney was
i neffective because he had fail ed adequately to i nvestigate a sel f-
defense theory, had not nmet with him on as nmany occasions as
Magal | anes believed were necessary, had not "introduced"”
i nformation concerning the victim s propensity for viol ence and, as
di scussed above, had effectively coerced him into pleading no
cont est. A valid guilty plea, however, waives ineffective-
assi st ance-of -counsel clains that do not go to the vol untari ness of

the plea. Smth v. Estelle, 711 F.2d 677, 682 (5th Gr. 1983),

cert. denied, 466 U S. 906 (1984). Therefore, with the exception

of the coerced-plea claim Magall anes' ineffectiveness clains are
wai ved. As we have earlier discussed, this claimhas no nerit.
1]
For the reasons stated herein, the judgnent of the district
court dism ssing Magal | anes' habeas petition is

AFFI RMED?

!Because Magal |l anes did not brief the issue of the district

court's denying his notion for continuance, it is waived. Fed. R

. P. 28(a)(4); see Atwood v. Union Carbide Corp., 847 F.2d 278,
280 (5th Cr. 1988), cert. denied, 489 U S. 1079 (1989).




