IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50451
Conf er ence Cal endar

VENI CES ALVI N HAVKI NS,
Pl ai ntiff-Appellant,
ver sus

DAN SM TH, Sheriff,
Bell County Sheriff Dep't,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 94-CV-006
) (Novenber 16, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

Veni ces Alvin Hawkins appeals the dism ssal of his civil
rights conplaint as frivolous. An in forma pauperis conpl aint
may be dism ssed by the district court if it determnes that the
action is frivolous or malicious. 28 U S C § 1915(d). A

conplaint is "frivolous" if it "lacks an arguable basis either in

law or in fact." Denton v. Hernandez, us _ , 112 s O

1728, 1733, 118 L. Ed. 2d 340 (1992) (internal quotations

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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omtted). Section 1915(d) dism ssals are reviewed for abuse of
discretion. 1d. at 1734.

It is unclear whether Hawkins was a pretrial detainee or a
convicted prisoner at the tine of the alleged constitutional
violation. |f Hawkins was a pretrial detainee, his claimshould
be revi ewed under the Fourteenth Amendnent to determ ne whet her
the conditions of his confinenent anobunted to punishnent. See

Bell v. Wifish, 441 U S. 520, 535, 99 S. C. 1861, 60 L. Ed. 2d

447 (1979); Rankin v. Klevenhagen, 5 F.3d 103, 106 (5th Cr.

1993). However, if Hawkins was a convicted prisoner, his
chal | enge shoul d be reviewed under the Ei ghth Amendnent to
determ ne whether the conditions resulted in the "wanton and
unnecessary infliction of physical pain," or exposed himto
egregi ous physical conditions that deprived himof basic human

needs. See Rhodes v. Chapman, 452 U.S. 337, 347, 101 S. C

2392, 69 L. Ed. 2d 59 (1981).

Hawki ns has not alleged that he was placed in a cell with a
| eaky light fixture for punitive purposes, and he has not
described conditions violative of the Ei ghth Anendnent. At nost,
he has alleged that prison officials were negligent in failing to
repair the leaky light fixture. Negligence alone will not state

an action under § 1983. Jackson v. Cain, 864 F.2d 1235, 1246

(5th Gr. 1989). Moreover, "[u]nder section 1983, supervisory
officials are not liable for the actions of subordinates on any

theory of vicarious liability." Thonpkins v. Belt, 828 F.2d 298,

303 (5th Gr. 1987). There can be liability if a supervisor is
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either personally involved in the constitutional deprivation or
there is a causal connection between the supervisor's conduct and
the violation. 1d. at 304. Hawkins did not allege any facts in
the district court fromwhich it could be concluded that Sheriff
Smth was personally involved in a constitutional deprivation.

Hawki ns argues that another prisoner's civil rights were
vi ol ated by being placed in the cell with the leaky light fixture
af ter Hawki ns was noved to another cell. Hawkins has no standing

to assert this claim See Allen v. Wight, 468 U S. 737, 751,

104 S. C. 3315, 82 L. Ed. 2d 556 (1984).

Hawki ns nmakes several allegations about jail grievance
procedures and has noved to supplenent the record on appeal wth
copi es of docunents related to the grievances. The district
court denied Hawkins's notion to anend his conplaint to add these
cl ai 8 and Hawki ns does not chall enge that denial. Because
review of the claimwould require us to nake factual
determ nations, we do not consider the claimand DENY the notion

to suppl enment the record on appeal. See Varnado v. Lynaugh, 920

F.2d 320, 321 (5th Gr. 1991).

Hawki ns contends that the district court should have granted
his notion for appoi ntnment of counsel and has noved this Court
for appoi ntnent of counsel. Because this case does not present
exceptional circunstances requiring the appointnent of counsel,
the district court did not abuse its discretion in denying the

nmot i on. See Jackson v. Dallas Police Dep't, 811 F.2d 260, 261

(5th Gr. 1986); Uner v. Chancellor, 691 F.2d 209, 213 (5th Cr
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1982). For the sane reason, the notion for appoi ntnent of
counsel filed in this Court is DEN ED.
The district court's judgnent is AFFI RVED.



