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PER CURI AM *

Mario Alberto De |la Garza appeals the district court's
sentenci ng determ nation follow ng his plea of guilty to conspiracy
to possess wWith intent to distribute cocaine and nmarijuana in
violation of 21 U.S.C. 88 841(a)(1), 846 (1988). W affirm

I

After law enforcenent officers arrested De la Garza in a

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



"buy/ bust" operation, which they had arranged with the assi stance
of a confidential informant ("Cl1"), De la Garza pled guilty to
conspiracy to possess with intent to distribute cocaine and
marijuana, see 21 U S. C 88 841(a)(1l), 846. In calculating De |la
Garza' s sentence, the district court expressly adopted the findings
contained in De |la Garza's pre-sentence investigation report
("PSR') and overruled De |la Garza's objections to those findings.
The findings in the PSR were based primarily De la Garza's own
adm ssions and on information provided by two confidential
informants, Cl1 and his son ("Cl2").

In a videotaped statenent, Cl 1 clained to have been invol ved
in fifty illegal drug transactions wth De la Garza, wusually
i nvol vi ng one kil ogramof cocaine and fifteen pounds of marijuana.
Cl1l also stated that he had used ClI2 to transport drugs purchased
from De la Garza. Cl2 corroborated Cl1's statenent that the
"standard order"” was for one kil ogramof cocai ne and approxi mately
fifteen pounds of marijuana.! Cl2 also stated that he transported
drugs purchased from De la Garza on at least fifteen to twenty
occasi ons.

De |la Garza admtted to having engaged in at |east twenty
illegal drug transactions invol ving an average of fifteen pounds of
marijuana. He also admtted that he had negoti ated the sal e of one
kil ogram of cocaine and fifteen pounds of marijuana to Cl1 on the

day of his arrest. However, he admtted to having sold a total of

1 The transaction negoti ated during the "buy/bust" operation that |ead

to De la Garza's arrest al so i nvol ved one kil ogramof cocai ne and fifteen pounds
of marij uana.
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only one and one-half kilogranms of cocaine on prior occasions
Based on these adm ssions and the statenents of Cl1 and Cl2, the
probation officer concluded that De | a Garza had sol d one kil ogram
of cocaine and fifteen pounds of marijuana on twenty occasi ons.

The PSR also contained a finding that in light of De l|a
Garza's trade skills as a carpenter and his ability to nanage his
finances, he would be able to pay a fine, even though he owed his
not her $7,000 for her paynment of his | egal fees and had "virtually
no assets."”

Based on these findings, the district court calculated De |a
Garza's base offense level to be 34. See United States Sentencing
Comm ssion, Cuidelines Mnual, 88 2D1.1(a)(3), 2Dl.1(c), (Nov.
1993).2 Based on findings in the PSRregarding De la Garza's pri or
convictions, the court determned his crimnal history category to
be Ill. See U S. S.G 88 4Al1.1(c), 4A1.1(d). These determ nations
yi el ded an applicable guideline range for inprisonnment of 188 to
235 nont hs. See US.S.G ch. 5 pt. A (sentencing table). I n
response to the Governnent's notion under U S. S.G 8§ 5K1.1, the
district court departed downward from the applicable guideline
range based on De la Garza's substantial assistance to |aw
enforcenent, and it sentenced De |la Garza to a ninety-six-nonth
term of inprisonnent. The district court also determned the
appl i cabl e guideline range for a fine to be $17,500 to $4, 000, 000.
See 21 U S.C. § 841(b)(1)(A (1988); U.S.S.G §8§ 5E1.2(c)(3),

2 The district court calculated De |la Garza's sentence using the 1993
Qui del i nes Manual .
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5E1.2(c)(4). Noting De la Garza's "inability to pay," the district
court departed downward fromthe gui deline range and i nposed a fine
in the amount of $15, 000.

De la Garza now appeals, contending that the district court
i nproperly determ ned the quantity of drugs attributable to himfor
sent enci ng purposes and erroneously inposed an excessive fine.?

I

W review the district court's interpretation of the
Sentenci ng Guidelines de novo and its factual findings for clear
error. United States v. Ford, 996 F.2d 83, 85 (5th G r. 1993),
cert. denied, = US __ , 114 S. C. 704, 126 L. Ed. 2d 670
(1994) .

A

De |a Garza challenges the district court's determ nati on of
the quantity of drugs attributable to himon two grounds. First,
he argues that the district court failed to nake sufficient factual
findings regarding the quantity of drugs attributable to him De
la Garza correctly states that Rule 32 of the Federal Rules of
Crimnal Procedure requires district courts to make findings of
fact when a defendant disputes the facts contained in a PSR  See

Fed. R Cim P. 32(c)(1).* However, it is well-settled in this

8 The Government argues that by partially waiving his right to appea

his sentence in his plea agreenent, De |a Garza forfeited his right to chall enge
the district court's inposition of afine. Because the |anguage in De la Garza's
pl ea agreenent on which the Governnent relies is anbiguous, and because De |a
Garza's argunents fail on the nmerits, we assune, arguendo, that De |a Garza did
not effectively waive his right to appeal his sentence with respect to the fine.

4 Prior to the 1994 anendnents to Rule 32, the rel evant | anguage in
subsection (c)(1) appeared in subsection (¢)(3)(D). See Fed. R Cim P. 32
advisory conmttee's note.
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Circuit that a district court may satisfy the findings requirenent
of Rule 32 by overruling a defendant's objections to the PSR and
expressly adopting the PSR s factual findings. United States v.
Brown, 29 F.3d 953, 957-58 (5th Gr.), cert. denied, = US |
115 S. C. 587, 130 L. Ed. 2d 501 (1994); accord United States v.
Sparks, 2 F.3d 574, 588 (5th Cr. 1993), cert. denied, _ US.
., 114 S. C. 720, 126 L. Ed. 2d 684 (1994); United States V.
Mora, 994 F.2d 1129, 1141 (5th Gr.), cert. denied, = US |
114 S. C. 417, 126 L. Ed. 2d 363 (1993); United States v. Sherbak,
950 F.2d 1095, 1099 (5th Cir. 1992).° Consequently, the district
court conplied with Rule 32 by expressly overruling De |la Garza's
obj ections to the PSR and expressly adopting its factual findings.?

Second, De la Garza challenges the district court's drug

5 De | a Garza dismisses this |ine of cases as inconsistent with earlier
Fifth Crcuit precedent, specifically United States v. Warters, 885 F.2d 1266
(5th Cr. 1989) and United States v. Manotas-Mjia, 824 F.2d 360 (5th Cr.),
cert. denied, 484 U S 957, 108 S. C. 354, 98 L. Ed. 2d 379 (1987). However,
nei ther Warters nor Manotas-Mejia is inconsistent with the rule that a district
court's express adoption of the factual findings contained in a PSR satisfies

Rule 32. |In Warters, the district court nmade no findings regardi ng the anount
of drugs attributable to a defendant and did not adopt the findings of the PSR
See Warters, 885 F.2d at 1272. In Manotas-Mejia, we remanded a sentencing

det erm nati on because the district court did not address a defendant's objection
to a fact contained in a sentencing nmenorandum filed by the United States
Attorney, Manotas-Mejia, 824 F.2d at 368, and did not state whether it relied on
t he sentenci ng menorandumin deternining the defendant's sentence, id. at 369.

6 The renmai nder of De | a Garza's procedural objections to the district

court's sentencing determinationsimlarly lack nerit. De |la Garza contends that
the district court denied hima "neaningful" hearing on his objections to the
drug quantity findings in the PSR because the district court, at De la Garza's
sent enci ng hearing, expressed disinterest in the evidence that De | a Garza sought
to introduce regarding the reliability of C11 and C12. Wile De |la Garza has
pointed to colloquies early in the sentencing hearing to support his claim the
sentencing transcript reveals that the district court |later considered De |a
Garza's argunment and overrul ed his objections on the record.

De | a Garza al so contends that the district court failed to articulate its
reasons for setting De la Garza's sentence at a particular point within the
gui deline range, as required by 18 U.S. C. § 3553(c)(2) (1988). This argunent is
frivol ous because the district court departed downward fromthe applicabl e ranges
for De la Garza's prison sentence and fine, and it clearly stated its reasons for
doing so in its judgnent.
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quantity determnation itself. W reviewa district court's drug
quantity findings for clear error. United States v. Rogers, 1 F.3d
341, 342 (5th Cr. 1993). "Under the "clearly erroneous' standard,
“[i]f the district court's account of the evidence is plausible in
light of the record viewed in its entirety, the court of appeals
may not reverse it even though convinced that had it been sitting
as the trier of fact, it would have weighed the evidence
differently.'" 1d. (quoting Anderson v. Cty of Bessener City, 470
U S. 564, 573-74, 105 S. C. 1504, 1511, 84 L. Ed. 2d 518 (1985)).

The PSR s findings regarding the quantity of drugs
attributable to De |la Garza are based on statenents by two
confidential informants, Cl1 and C 2. De la Garza hinself
corroborated nost of the information provided by Cl1 and Cl 2, but
he contested the finding that the typical quantity of drugs he sold
to Cl 1 included one kil ogramof cocaine. According to De | a Garza,
he sold only two and one-half kil ograns of cocai ne throughout the
twenty transactions that he adm tted conducting. Although the PSR
credited De la Garza's adm ssion of only twenty transactions in
reaching its drug quantity determnation, it credited the
statenents of Cl1l and Cl2 in finding that De la Garza typically
sold CI1 one kilogram of cocaine along with the admtted fifteen
pounds of marij uana.

De la Garza argues that the district court's drug quantity
determnation was clearly erroneous on the grounds that the
confidential informants were unreliable and their statenents were

not corroborated by an independent source. In determning the
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guantity of drugs on which to base a defendant's sentence, " the
district court may rely on the informati on presented in the [PSR]
so long as the information has “sone indicium of reliability'[?

The defendant bears the burden of denonstrating that
information the district court relied on at sentencing is
"materially untrue.'" United States v. Young, 981 F.2d 180, 185
(5th Gr. 1992) (quoting United States v. Vela, 927 F.2d 197, 201
(5th Gr.), cert. denied, 502 U.S. 875, 112 S. . 214, 116 L. Ed.
2d 172 (1991)), cert. denied, ___ U'S. __ , 113 S. C. 2983, 125 L.
Ed. 2d 680 (1993).

W rejected an argunent simlar to De la Garza's in United
States v. Rogers, 1 F.3d 341 (5th Cr. 1993). In Rogers, we
reviewed a district court's drug quantity determ nation that was
based on the reports of two confidential informants. Rogers, |ike
De la Garza, argued that the district court's drug quantity
determnation was clearly erroneous because the confidential
informants' information on which it was based was unreliable and
not corroborated. The Governnent in Rogers had not offered
corroborating evidence to support the confidential informnts'
statenents regarding the drug quantities involved in that case, and
Rogers had of fered rebuttal evidence that "clearly established that
at |l east sone portion of the Cl reports were wong." |d. at 344.
We upheld the district court's reliance on the confidentia

informants' reports, noting that the defendant herself had

7 "The “sone indicia of reliability' |anguage has been interpreted by this Court to require that the facts used by

the district court for sentencing purposes be reasonably reliable." Rogers, 1 |: 3d at 344 (CI ti ng Unl t ed
States v. Shacklett, 921 F.2d 580, 585 (5th Cr. 1991)).
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corroborated the reports on issues not related to the drug
gquantities, such as the fact that the drug transactions took pl ace
in the Fall of 1990, and that the governnent investigation had
corroborated "many of the other details of the drug distribution
schene." Id.

The confidential informants' statenents in this case were
corroborated to a substantially greater degree than the statenents
i n Rogers. In this case, not only did De |la Garza corroborate
facts not related to the drug quantity determ nation, such as the
timng of the transactions, but he also corroborated nmuch of the
information provided by CI1 and Cl 2 regarding the drug quantities.
Specifically, De la Garza admts that he had sold drugs to Cl1 on
at least twenty occasions and that each transaction involved
approximately fifteen pounds of nmarijuana. In addition, De la
Garza admts that the transaction that lead to his arrest involved
one kil ogram of cocaine and fifteen pounds or marijuana.

Furthernore, unlike the defendant in Rogers, De |la Garza did
not offer rebuttal evidence clearly establishing that the Cl
reports were wong in any respect. Consequently, we hold that the
district court properly relied on the statenents of Cl1 and Cl 2,
and in light of the record in its entirety, the district court's
decision to credit their statenents regarding the quantity of

cocaine in a "standard order" was not clearly erroneous.?

8 See al so Young, 981 F.2d at 185 (upholding district court's reliance
on statenments by confidential informants where confidential informants had a
hi story of reliability and where investigation uncovered evi dence corroborating
informants' statenents, such as drug paraphernalia in defendant's trailer). De
| a Garza distinguishes Young and Rogers on the grounds that the confidential
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B

De la Garza argues next that the district court erred in
i mposing a $15,000 fine because, according to De la Garza, he
established his inability to pay the fine.® The district court
expressly adopted the findings in the PSR, which included a finding
that although De la Garza had "virtually no assets" and owed his
not her $7,000 for her paynent of his |legal fees, his vocational
skills and apparent ability to manage his finances indicated his
future ability to pay a fine.!® After adopting these findings, the

district court departed downward from the Cuideline range and

informants in those cases had past records of reliability and the governnent
investigations had corroborated the informants' statenents. Wiile we did
enphasi ze the informants' history of reliability in Young, we did not rely on a
history of reliability in Rogers, which is the nore factually anal ogous case.
Wth respect to the government investigations, De la Garza is correct that |aw
enforcenent officers did not find drug paraphernalia in De la Garza's trailer.
However, they did find fifteen pounds of marijuana. |In addition, |aw enforcenent
of ficers had tape recorded nany of De |la Garza's tel ephone conversations with
Cl1, in which he and Cl'1 arranged, speaking in code, the sale of one kil ogram of
cocaine and fifteen pounds of nmarijuana that lead to De la Garza's arrest. In
Rogers, we upheld the district court's reliance on the confidential infornmants'
statenents wi t hout evi dence corroboratingthe confidential informants' statenents
with respect to the quantity of drugs involved.

9 The Guidelines place the burden of proof on the defendant to
establish his inability to pay a fine. See United States v. Thomas, 13 F.3d 151,
153 (5th Gr. 1994); United States v. Fair, 979 F.2d 1037, 1041 (5th Gr. 1992).

The CQui delines provide in pertinent part: "The court shall inpose a finein all
cases, except where the def endant establ i shes that he i s unable to pay and i s not
likely to becone able to pay any fine." US S G 8 5El.2(a). "In determ ning
the anmount of the fine, the court shall consider: . (2) any evidence

presented as to the def endant ' s ability to pay a fine (|ncl udi ng the ability to
pay over a period of time) in light of his earning capacity and financial

resources . . . ." US. S G 85EL 2(d). "If the defendant establishes that (1)
he is not able and, even with the use of a reasonable installnment schedule, is
not likely to becone able to pay all or part of the fine required by the

preceding provisions, or (2) inposition of the fine would unduly burden the
def endant' s dependents, the court may inpose a |esser fine or waive the fine."
U S S G 8§ 5EL 2(f).

10 De |la Garza reiterates his argunent regarding the district court's

conpliance with Rule 32, an argunment we reject for the reasons stated supra in
part Il.A In addition, we have held that a district court need nmake specific
findings regarding the factors it nust consider in inposing a fine only if it
rejects the recommendati on contained in the defendant's PSR See Fair, 979 F.2d
at 1040-41.
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i nposed a fine of $15,000, noting, "The fine is bel owthe guideline
range because of the defendant's inability to pay." W interpret
the district court's statenment to nean that it found that De |a
Garza was unable to pay a fine wwthin the CGuideline range but able
to pay the inposed fine of $15,000. %
"Adistrict court's finding on a defendant's ability to pay

a fine is a factual one, subject to appellate review under the
clearly erroneous standard.” United States v. Rodriguez, 15 F.3d
408, 414 (5th Cir. 1994). "Under the "clearly erroneous' standard,
“[i]f the district court's account of the evidence is plausible in
light of the record viewed in its entirety, the court of appeals
may not reverse it even though convinced that had it been sitting
as the trier of fact, it would have weighed the evidence
differently.'" United States v. Rogers, 1 F.3d 341, 342 (5th Cr
1993) (quoting Anderson v. Cty of Bessener Cty, 470 U S. 564,
573-74, 105 S. . 1504, 1511, 84 L. Ed. 2d 518 (1985)).

While De | a Garza offered anpl e evi dence that he currently had
a negative net worth, we note that "even if [a defendant] had a
negative net worth at the tinme of his sentencing, the sentencing
j udge coul d base his sentencing determ nation on [the defendant' s]

future ability to earn.” United States v. O Banion, 943 F. 2d 1422,

1 Indeed, that is how De la Garza interprets the district court's

finding as well. W note, however, that we have twice stated in dicta that a
district court retains the discretion to inpose a fine on an indi gent defendant
"even where [the] defendant denonstrates the current and future inability to pay

. United States v. Voda, 994 F.2d 149, 154 n.13 (5th CGr. 1993); accord
United States v. Al tam rano, 11 F. 3d 52, 54 (5th Cr. 1993). This interpretation
of § 5E1. 2 depends prlnarlly on the use of the discretionary "may i npose a | esser
fine or waive the fine" in § 5E1.2(f). See supra note 9. In Altanirano, we
expressly declined to define the linmts of that discretion because we disposed
of the appeal on other grounds.
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1432 n. 11 (5th Gr. 1991). The district court's finding that De
la Garza's vocational skills indicated such a future ability is
pl ausible in light of the record viewed inits entirety; therefore
we hold that it is not clearly erroneous. See United States v.
Thomas, 13 F.3d 151, 153 (5th Cr. 1994) (holding that
"[cl]onsidering [the defendant's] college education and proven
earning capacity, the district court's inplicit finding of ability
to pay was not clearly erroneous").!?
11

For the foregoing reasons we AFFIRM De |a Garza's sentence

12 De |a Garza al so argues that because he is unable to pay his fine
the fine violates the Ei ghth Amendnment's prohibition against excessive fines.
De |a Garza argues that the Ei ghth Anmendnent "should function here to prohibit
a fine inposed on a crimnal defendant who has no reasonabl e prospect of paying
it and faces the real possibility of resentencing should he inevitably fail to
pay." De la Garza offers no authority for this argument, and because we affirm
the district court's finding that De la Garza will be able to pay his fine, we
decline to address the questi on of whether a defendant's inability to pay a fine
is a proper consideration in determning the constitutionality of a fine under
the El ghth Amendnent.
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