IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50416
Conf er ence Cal endar

LEROY RUSSELL, JR.,
Pl ai ntiff-Appellant,
ver sus

MARK LUl TJEN, District Attorney,
and HARLON COPELAND, Sheriff,

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-94-CV-276
(September 23, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

On April 1, 1994, Leroy Russell, Jr., a Texas prisoner,
commenced this 42 U.S.C. § 1983 action against Mark Luitjen, an
assistant district attorney for Bexar County, Texas, and Harlon
Copel and, fornmer Bexar County Sheriff. Russell alleged that he
was deprived of due process when Copel and i nadvertently
transferred himfromcounty jail to state prison on April 17,
1991, before final disposition of pending charges in cause

nunbers 89-CR- 1784, robbery, and 89-CR- 1785, possession of

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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cocai ne. Russell alleged that Luitjen deprived himof due
process by failing to conplete the prosecution of the pending
charges in a tinely manner, thereby causing his inadvertent
transfer to state prison. Russell sought danmages from each
def endant and a court order setting aside his convictions.

The district court dismssed the conplaint as frivol ous
under 28 U. S.C. 8 1915(d), concluding the clains were barred by
the two-year Texas statute of limtations. W affirm but on
di fferent grounds.

The Suprenme Court's recent decision in Heck v. Hunphrey,

us _ , 114 s. . 2364, 129 L. Ed. 2d 383 (1994), precludes
Russell's clains. Heck requires courts to "consider whether a
judgnent in favor of the plaintiff would necessarily inply the
invalidity of his conviction or sentence; if it would, the

conpl aint nust be dism ssed unless the plaintiff can denonstrate
that the conviction or sentence has already been invalidated."
Id. at 2372.

Russell's conplaint inplicates the validity of his
convictions and sentences. Russell conceded in response to a
questionnaire fromthe magi strate judge that he had never
appeal ed his convictions or sentences or sought state or federal
habeas relief fromthem Therefore, because Russell cannot show
that the convictions or sentences have already been set aside, as
requi red by Heck, he cannot maintain this § 1983 action.

AFFI RVED.



