IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50405
Conf er ence Cal endar

DW GHT SI LVERVAN GARMON,

Pl ai ntiff-Appellant,
ver sus

GECRCE JONES
and GREGORY WOODSON

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 94- CA-108
) (Novenber 15, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

To proceed in fornma pauperis (I FP) on appeal of the

dism ssal of his civil rights suit, Dw ght Silverman Garnon nust
show that he is a pauper and that he will present a nonfrivol ous

i ssue on appeal. See Carson v. Polley, 689 F.2d 562, 586 (5th

Cr. 1982). His poverty is not in question. However, he has not
presented a nonfrivol ous appell ate issue.

An | FP conplaint may be dism ssed as frivol ous pursuant to
8§ 1915(d) if it has no arguable basis in law or in fact. Booker

v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993); see Denton v.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Her nandez, us _ , 112 S C. 1728, 1733, 118 L. Ed. 2d 340

(1992). Section 1915(d) dism ssals are reviewed for abuse of
discretion. 1d. at 1734.

"[P]rison work requirenents which conpel inmates to perform
physi cal |abor which is beyond their strength, endangers their
lives, or causes undue pain constitute cruel and unusual

puni shnment." Howard v. King, 707 F.2d 215, 219 (5th Gr. 1983).

Work which is not cruel and unusual per se may al so violate the
Ei ghth Amendnent if prison officials are aware it wll
significantly aggravate a prisoner's serious nedical condition.

Jackson v. Cain, 864 F.2d 1235, 1246 (5th Gr. 1989). A

negli gent assignnent to work that is beyond the prisoner's
physical abilities, however, is not unconstitutional. |[d.
Garnon does not allege a serious nedical condition to which
prison officials were deliberately indifferent. At best, his
conplaint states a negligence claimonly. Negligence wll not

support a claimof deliberate indifference. See Jackson, 864

F.2d at 1246. Further, the negligent act of an official causing
loss or injury will not, standing alone, state a clai munder

§ 1983. Daniels v. Wllians, 474 U S. 327, 328, 106 S. C. 662,

88 L. Ed. 2d 662 (1986) (addressing Fourteenth Amendnent cl ai m of
a convicted prisoner); Rhodes v. Chapnman, 452 U.S. 337, 347-48,

101 S. C. 2392, 69 L. Ed. 2d 59 (1981) (Ei ghth Amendnent clainj.
Because Garnmon's claimis without nerit, the district court
did not abuse its discretion by dismssing the action as
frivolous. Denton, 112 S. C. at 1734; see 5th Cr. R 42.2.
| FP DENI ED, APPEAL DI SM SSED



