IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NCS. 94-50399, 94-50402,
94-50567 and 94-50763
Summary Cal endar

JASON LARI SCEY, Pl ai ntiff-Appellant,
ver sus
VENDELL SM TH, ET AL, Def endant s- Appel | ees.

Appeals fromthe United States District Court for the
Western District of Texas
(A 93 C 567 & A 88 CA 429)

( August 18, 1995 )
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM:

This is a consolidated appeal assailing the decisions of the
district court that denied a post-judgnent notion to reinstate one
| awsuit, granted a summary j udgnent to Def endant s- Appel | ees, deni ed
appoi nted counsel and requested sanction in a subsequent suit
i nvol ving the sane subject matter. Finding no error, we affirm

BACKGROUND
Proceeding pro se, Jason Lariscey ("Lariscey"), fornerly an

inmate at F.C. I. Bastrop and now a Ceorgia-state prisoner, filed

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



suit on Decenber 17, 1987 against the Departnent of the Arny and
several federal enployees affiliated with F.C|. Bastrop.! He
al | eged that Defendants-Appellees' civil R CO enterprise deprived
him of his invention, a jig to cut kevlar material, and its
revenues. On January 14, 1991, the district court adopted the
magi strate judge's recommendation to grant Defendants-Appell ees’
motion to dismss, and alternatively, premsed dismssal on
Lariscey's failure to prosecute the case.

Lariscey also filed a separate civil rights and R CO suit
(second suit) on Septenber 9, 1993 in the U S. District Court for
the Southern District of Georgia, which was later transferred to
the Western District of Texas. This suit naned as defendants
sever al f eder al agencies and federal enpl oyees, al | egi ng
deprivation of property rights in the kevlar-cutting device.? 1In
that case, Lariscey noved for appointnent of counsel and for a
court-ordered stipulation as to perjury. The nmagistrate judge
deni ed the notions, and Lariscey filed his appeal with the district
court, which was deni ed.

Def endant s- Appel | ees noved for dismssal, or in the

alternative, summary judgnent, asserting dism ssal based on res

! The RICO suit was originally filed in the U S. District
Court for the District of Colunbia. That court |later transferred
the suit to the Western District of Texas.

2 In arelated case (the Clains Court suit), the United
States Clains Court granted summary judgnent for the Governnent
in Lariscey's suit claimng damages for the alleged taking of his
invention and for the alleged breach of an inplied contract. See
Lariscey v. United States, 20 . C. 385, 387, 392 (d. C.
1990), aff'd en banc, 981 F.2d 1244 (Fed. Cr. 1992), cert.
denied, = US __ , 113 S.C. 2997, 125 L.Ed.2d 691 (1993).
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judicata, collateral estoppel, and statute of limtations. Al ong
wth his response to this notion, Lariscey noved to reopen his
first RICOsuit, dismssed in 1991. The district court denied the
not i on.

The magi strate judge reconmmended the grant of the Defendants-
Appel lees' nmotion to dismss and the dismssal of the case,
concluding that the statute of limtations had run on Lariscey's
civil rights clains® and that res judicata fromthe judgnent in the
old RICO suit precluded Lariscey's RICO claim After Lariscey
filed objections to the report, the district court reviewed the
record de novo, adopted the magi strate judge's report, granted the
Def endant s- Appel | ees’ notion and di sm ssed the case.

REI NSTATEMENT OF RI CO SU T

Lari scey contends that the district court erred in di sm ssing
his first RICO suit for failure to prosecute w thout giving him
notice and opportunity to respond and that the court erred by
failing to provide him with a copy of his Spears hearing
transcript. He argues that conpensation is owed him due to the
taking of his property, his invention.* Because his motion to
reinstate was served after ten days from entry of the final

judgnent, the notion is viewed as a notion brought pursuant to Fed.

3 The magistrate judge anal yzed the clains under 42 U S.C.
88§ 1983, 1985, 1986. However, the defendants are federal actors,
not state actors. Therefore, Lariscey's clains were brought
pursuant to Bivens v. Six Unknown Naned Agents of Fed. Bureau of
Narcotics, 403 U.S. 388, 91 S.C. 1999, 29 L.Ed.2d 619 (1971).

4 The Court of Cainms found that Lariscey did not have a
property interest in the invention under the Fifth Anendnent.
See Lariscey, 20 d. C. at 388-92.
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R Cv. P. 60(b). See Ford v. Elsbury, 32 F.3d 931, 937 n.7 (5th
Cir. 1994). Adistrict court's denial of such a notion is reviewed
for an abuse of discretion. Edward H Bohlin Co., Inc. v. Banning
Co., Inc., 6 F.3d 350, 353 (5th Gr. 1993).

An appeal of the Rule 60(b) order does not raise for appeal
the underlying final judgnent. See Aucoin v. K-Mart Apparel
Fashion Corp., 943 F.2d 6, 8 (5th Cr. 1991). Therefore, the
merits of the underlying judgnent, which Lariscey argues on appeal,
are not properly before us. To the extent that Lariscey's argunent
may be |liberally construed as an argunent contendi ng that the court
abused its discretion in denying to reopen the suit because
Lari scey never received notice of the court's final judgnent, this
argunent has been concl usi vel y deci ded agai nst Lari scey's position.
See Lathamv. Wells Fargo Bank, N A, 987 F.2d 1199, 1204-05 (5th
Cr. 1993). Failure to receive notice of dismssal is an
insufficient basis under Rule 60(b). 1d. Therefore, we find that
the district court did not abuse its discretion.

SUVVARY JUDGVENT

Lari scey contests the dism ssal of his 1993 suit raising civil

rights and RICOclains.® The district court adopted the magi strate

judge's report and granted the defendants' notion to dismss. In

5 Lariscey anended his conplaint to include state | aw
clains concerning the alleged theft of his invention. Neither
the magi strate judge nor the district court addressed this aspect
of Lariscey's conplaint in dismssing or recommendi ng di sm ssal
of Lariscey's suit. However, Lariscey does not nake a state-|aw
argunent on appeal. Therefore, any issue concerning the court's
handling of the matter is deened abandoned on appeal. See Yohey
v. Collins, 985 F.2d 222, 225 (5th GCr. 1993).
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determning the nerits of the defendants' notion, the magistrate
j udge | ooked beyond the pleadings by considering the preclusive
effect of Lariscey's first RICO suit. When a district court
dism sses a suit for failure to state a claim but does not exclude
matters outside of the pl eadi ngs which were presented to the court,
the dismssal is treated as a grant of summary judgnent. FeD. R

Gv. P. 12(b), 56. Therefore, our review is de novo. McKee v

Brimrer, 39 F.3d 94, 96 (5th Gr. 1994).

The district court dismssed Lariscey's suit because the res
judicata precluded his RICO claim and because the statute of
limtations had run on his civil rights clains. W review the
propriety of district court's application of the doctrine of res
judicata and the statute of limtations.

Res Judi cat a

Application of res judicata is proper only if the

followng four requirenents are net: (1) the parties

must be identical in the tw suits; (2) the prior

j udgnent nust have been rendered by a court of conpetent

jurisdiction; (3) there nust be a final judgnent on the

nmerits; and (4) the sanme cause of action nust be invol ved

in both cases.

Russell v. SunAnerica Secs., Inc., 962 F.2d 1169, 1172 (5th Gr.
1992) . The first elenent, identical parties, does not require
strict identity as long as there is sufficient connection, or
"privity," between the earlier defendants and the defendants in
Lariscey's present suit. See id. at 1173. Excluding the private
actors who were dismssed fromthe suits at Lariscey's requests,

t he defendants fromboth RICO suits were either the sane persons or

agenci es or enployees of the federal governnent. Thus, there is



sufficient privity for the parties to be identical. See Boone v.
Kurtz, 617 F.2d 435, 436 (5th Gr. 1980).

The prior judgnent was determ ned by the sanme district court
judge entering judgnent in the present case. In the prior RICO
suit, the district court adopted the nagistrate judge's report and
di sm ssed the suit pursuant to the defendants' notion to dismss
and, inthe alternative, for failure to prosecute. A Rule 12(b)(6)
dismssal is a dismssal on the nerits for purposes of res
judicata. Federated Dep't Stores, Inc. v. Mitie, 452 U S. 394,
399 n.3, 101 S.Ct. 2424, 69 L.Ed.2d 103 (1981). In both suits,
Lari scey contended that the naned defendants conspired to deprive
hi mof his clainmed property rights in the kevlar-cutting invention
and to retaliate against him for attenpting to exercise those
rights.

As anal yzed above, the district court correctly applied the
doctrine of res judicata to bar Lariscey's RICO claim Lariscey
argues that this was an i nproper application because he was deni ed
a full and fair opportunity tolitigate his RRCOclaimin the first
RICO suit. However, we find that the record of his first RICOsuit
t hat was pendi ng nore than three years before di sm ssal negates his
claimof | ack of opportunity tolitigate. Lariscey argues that res
judicata is i nproper because he did not have notice or opportunity
to respond to the court's earlier Rule 12(b)(6) dism ssal, but
Lariscey's failure to keep abreast of his litigation is irrel evant
to the application of res judicata. Thus, we find that the

district court did not err in granting sunmary judgnent for the



def endants on the RI CO cl aim
Additionally, areviewof Lariscey's conplaint indicates that his

Bi vens cl ains are the underlying predicate acts of his RI COacti on.
To the extent that Lariscey's Bivens clains are not barred by res
judicata, these clains are considered in light of the applicable
statute of limtations. W |look to state law to determne the
applicable limtations period for a Bivens action. Spina v. Aaron,
821 F. 2d 1126, 1128-29 (5th Gr. 1987). The applicable limtations
period in Texas is two years. See Gartrell v. Gaylor, 981 F.2d
254, 256-57 (5th Gr. 1993).

Al t hough state |l awgoverns the limtations period, federal |aw
governs when the cause of action arises or accrues. |d. at 257.

Under federal law, a cause of action accrues when the

pl ainti ff knows or has reason to know of the injury which

is the basis of the action. The statute of limtations

therefore begins to run when the plaintiff is in

possession of the "critical facts that he has been hurt

and who has 1nf|icted the injury
ld. (citations omtted). Qur review of Lariscey's allegations
i ndi cates that he knew the critical facts no |later than 1988. He
filed suit in Septenber 1993. To the extent that Lariscey's Bivens
clains concern acts by Defendants-Appellees that occurred in the
litigationin the Cains Court, that litigation at the trial |evel
ended in May 11, 1990. See Lariscey, 20 d. C. at 385. Thus, we
find that the limtations period has run on Lariscey's Bivens
cl ai ms.

Statute of Limtations

Lariscey also argues that the district court erred in



determning that the limtations period had run because it should
have been toll ed. Lariscey asserts several reasons why |imtations
shoul d have been tolled. First, he contends his harmis continuing
because he is being denied his right to his invention, a right
which lasts 17 years. Federal |aw recognizes a simlar tolling
exception, the continuing violation doctrine. See Hendrix v. Cty
of Yazoo Cty, Mss., 911 F.2d 1102, 1103 (5th Cr. 1990).
However, Lariscey's argunent is prem sed upon his alleged property
right in the kevlar-cutting invention. The O ains Court determ ned
that Lariscey does not have such a right in the unpatented
i nventi on. See Lariscey, 20 d. C. at 388-92. Thus, the
exception is inapplicable.

Second, Lariscey argues that Defendants-Appellees' acts
i ncluded m srepresentations and crimnal acts, thus limtations
should be tolled. Even if Lariscey sufficiently raised this
argunent below, his reasoning is circular and presunes as
justification for tolling the acts of Defendants-Appell ees all eged
by Lariscey in his conplaint. Therefore, his argunment has no
merit.

Third, Lariscey argues that, at the tine his action arose in
1987, Texas tolled limtations for incarcerated individuals. Even
if Lariscey raised this argunent in the district court, it would be
unavailing because Texas elimnated this tolling provision
begi nning i n Septenber 1987. See Burrell v. Newsone, 883 F. 2d 416,
419 (5th Gr. 1989). Limtations began to run on Septenber 1,

1987, for any claimwhich Lariscey may have had before that date.



Fourth, Lariscey contends that limtations were tolled until
the Cainms Court litigation ended. As |egal support, he m stakenly
relies upon a Third Grcuit case concerning a claimfor malicious
prosecution. See Rose v. Bartle, 871 F.2d 331, 348 (3d Cr. 1989).
Under Texas | aw, such a tolling provisionis unavail abl e unless the
earlier proceeding's outcone is a necessary prerequisite to the
filing of the suit in issue. See Martinez v. Hardy, 864 S. W 2d
767, 774 (Tex. App.-Hous. (14 Dist.) 1993). Lari scey does not
contend that the Clainms Court determ nation that he does not have
a property interest in the unpatented, kevlar-cutting invention was
necessary to the bringing of his Bivens action. | nstead, he
appears to argue that his allegations concerning the defendants'
violations of 18 U S. C. 88 1001 and 1621, crimnal statutes
covering perjury and nmaking a false statenent, have been ongoing
and that the Cains Court decision is an exanple of these
continuing violations because that decisionis in error. W find
that this neritless and confusing argunent is insufficient to
preserve t he unknown i ssue for appeal. See Yohey, 985 F. 2d at 225.

Finally, Lariscey argues that the federal doctrine of
equitable tolling should apply to his suit because he has been
diligent in his effort to obtain evidence. The circunstances of
Lariscey's case, which includes the earlier dismssed RICOsuit and
the Cains Court decision covering the sane operative facts
underlying this case, negate any claimthat Lariscey has been so
diligent as to invoke equitable tolling. See Lanbert v. United

States, 44 F.3d 296, 298-99 (5th Gr. 1995). Moreover, a simlar



Texas tolling provision concerning the plaintiff's reasonable
diligence in discovering the right of action against a party who
has fraudulently concealed information in which that party had a
duty to disclose appears equally inapplicable to Lariscey. See
Moreno v. Sterling Drug, Inc., 787 S.W2d 348, 352 n.1 (Tex. 1990).
Accordingly, we find that the district court did not err in
granting sunmary judgnent for Defendants-Appellees on the basis of
res judicata and limtations.
APPO NTMENT OF COUNSEL

Lari scey argues that the district court erred in denying his
appeal , or request for reconsideration, of the magistrate judge's
orders denying appointnent of counsel and denying Lariscey's
request for a court-ordered stipulation on perjury. In such a case
as Lariscey's, appointnent of counsel is wthin the court's
di scretion, and such a request should be granted when "the case
presents exceptional circunstances.” U ner v. Chancellor, 691 F. 2d
209, 212-13 (5th Gr. 1982).

I n denyi ng Lariscey's appeal, the district court noted that it
had reviewed the applicable record and | aw. In light of the
anal ysis covering the propriety of sunmary judgnent, there was no
need for atrial, and the case was not conplex -- Lariscey's clains
either were barred by the doctrine of res judicata or were stal e by
the running of limtations. Thus, we find that the district court
did not abuse its discretion in denying appointed counsel.

As for Lariscey's request for court-ordered stipulation to

require the prosecution of anyone who knowingly nade a false
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statenent in the litigation of this case, we find no basis in | aw
aut hori zing such a court-ordered stipul ation between the parties.
Thus, the district court did not err in denying such a frivol ous
request.

LARI SCEY' S REQUEST FOR SANCTI ONS

Lariscey argues that the district court erred in denying his
request for sanctions agai nst Defendants-Appellees. A denial of
sanctions, whether pursuant to FED. R CGv. P. 11 or 28 U S. C 8§
1927, is reviewed for an abuse of discretion. See National Assoc.
of Gov't Enployees v. National Fed' n of Fed. Enployees, 844 F.2d
216, 222-23 (5th Gr. 1988). Lariscey sought |arge nonetary awards
of attorney's fees as a sanction for Defendant-Appellees' alleged
inproprieties. The record enconpassing these four appeal s reveal s
that Lariscey has attenpted to litigate the taking of his alleged
property three tines, once in the Cains Court and twice in the
district court. Upon this record, we can find no abuse of
discretion in denying attorney's fees as a sanction.

Def endant s- Appel | ees al so request sanctions agai nst Lariscey
to prevent further frivolous litigation. This is the first tinme
Lariscey has cone before this Court, but we have noted the
vol um nous record he has generated in the district court through
these cases, his filing of repetitive clains and his coments
regarding the district court's alleged bias. Al t hough we deny
Def endant s- Appel | ees’ request for sanctions, we caution that
sanctions may be appropriate if M. Lariscey continues his

meritless pursuit of noney fromthe kevlar-cutting device.
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AFF| RMED.
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