IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50385
Summary Cal endar

VINCENT R CH ODO, d/b/a Chi odo Farns,
Pl ai ntiff-Appellee,

VERSUS
M KE ESPY, SECRETARY OF AGRI CULTURE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 92- CA- 1095)

(Novenber 30, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

The Secretary of Agriculture appeals the district court's
April 5, 1994, order granting plaintiff Vincent Chiodo's notion for
summary j udgnent. Because the Secretary's disposition of Chiodo's
appeal was not arbitrary, capricious, an abuse of discretion, or

otherwi se not in accordance with | aw, we REVERSE.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Chi odo is an established peanut farnmer in Frio County, Texas.
For marketing year 1988, he had a peanut quota allocation of
1,110, 905 pounds for his farmng interests, designated as FSN 1101.
He had been issued a Smart Marketing Card for FSN 1101. Chi odo
| eased another farm the Beeler Farm (FSN 883), that year, and
mar ket ed t he peanuts produced on it under his Smart Marketing Card
for FSN 1101. Chiodo asserts that, in so doing, he relied upon the
advi ce of the County Executive Director of the program WIlliamH
Kel | ey.

The Agricultural Stabilization and Conservation Service ( ASCS)
of the Departnment of Agriculture assessed a reduced penalty of
$60, 877. 20 agai nst Chiodo for false identification of the peanuts,
pursuant to 7 CF. R 88 729.394(e), 729.315, and 729.401 (1988).
Chi odo exhausted adm nistrative review of the penalty assessnent,
i ncludi ng an appeal to the Deputy Adm nistrator of ASCS for State
and County Qperations (DASCO, and initiated this action chall eng-

ing the Secretary's decision upholding the penalty.

1.
A

We review a grant of summary judgnent de novo. Exxon Corp. V.

Burglin, 4 F.3d 1294, 1297 (5th G r. 1993); Hanks v. Transconti nen-

tal Gas Pipe Line Corp., 953 F.2d 996, 997 (5th G r. 1992). W

apply the sane standard as did the district court, affirmng a

grant of summary judgnent only where "there is no genui ne i ssue as



to any material fact and [] the noving party is entitled to a
judgnent as a matter of law." FeD. R Qv. P. 56(c). Furthernore,
the Adm nistrative Procedure Act requires that, when review ng an
adm nistrative agency's final decision, the district court nust
uphold the agency's findings and conclusions unless they are
arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law. 5 U. S.C. 8§ 706(2)(A).

B

Fal se identification of peanuts includes "[i]dentifying or
permtting the identification of peanuts at time of marketing as
havi ng been produced on a farm other than the farm of actua
production.” 7 CFR 8 729.395(a) (1988). Chiodo, in his
statenent of facts, admts that he marketed peanuts grown on
FSN 883 on the nmarketing card for FSN 1101, know ng that they had
not been produced on the latter farm Thus, 8§ 729.395(a) is on
point, and the peanuts were fal sely narketed.

The ASCS county commttee, of which Chiodo is a nenber,
purported to waive the penalty for this false nmarketing under
7 CF.R 8§ 729.401(b), which provides that "[t]he county comm ttee
may i n accordance with guidelines issued by the Deputy Adm ni stra-
tor, waive any penalty assessed by this subpart in cases in which
the county conmmttee determ nes that the violations upon which the
penal ti es were based were unintentional or wi thout knowl edge on t he
part of the parties concerned.” Accordingly, Kelley wote a letter

on behalf of the county commttee to the state conmttee, recom



mendi ng wai ver.

In February 1990, the state commttee issued a nenorandumto
the county commttee finding insufficient evidence that the error
occurred uni ntentionally and unknow ngly, and t herefore denying the
request for waiver. This nmenorandum also directed that Chi odo be
notified of a penalty of $107, 221.59.

Title 7 CF.R 8 729.401(e) provides for adm nistrative revi ew
of a county conmttee's penalty waiver deci sion:

(e) Review Authority. The Deputy Adm ni strator
may, either upon the Deputy Adm nistrator's own notion or
in response to appeals which are being taken under 8§
729.402 require that any determnation of a county
commnttee wth regard to the reduction or waiver of
penalties be reviewed by the State conmttee or the
Deputy Adm nistrator for the purpose of naintaining
consi stency between different counties in the application
of this authority. The Deputy Adm nistrator or the State
commttee may require a county conmttee to reverse or
otherwi se nodify its previous determnation if the Deputy
Adm nistrator or State commttee determnes that the
county comm ttee's previous determ nati on was not nmade i n
accordance with the instructions and gui del i nes i ssued by
the Deputy Admi nistrator or is otherwi se not proper. Any
person who is adversely affected by any action of the
Deputy Adm nistrator or State comm ttee taken under this
par agraph may appeal such action by filing a request for
reconsideration with the State commttee or Deputy
Adm ni strator, as appropriate.

7 CF.R § 729.401(e) (1988). 1In addition, nore general supervi-
sory authority over county conmttees is provided in § 729. 315:

(a) State Conmttee. The State conmttee shall take
any action required to be taken by any county commttee
in the sane State which the county conmttee fails to
take. The State commttee shall correct or require the
county commttee to correct any action taken by any such
county conmttee which is not in accordance with this
subpart. The State commttee shall also require the
county commttee to withhold taking any action which is
not in accordance with this subpart.

7 CF.R § 729.315(a) (1988). A parallel section grants DASCO
4



simlar supervisory authority over the state conmttees. See
7 CF.R 8§ 729.315(b) (1988).

In Novenber 1990, the Texas state ASCS conmttee advised
Chi odo that a reduced penalty of $60, 877.20 woul d be assessed. The
basis of the reduction of this penalty by the state commttee was
the severity of the penalty when conpared to the profitability of
the violation. Chiodo appealed this decision to DASCO in Novenber
1990, but DASCO denied the appeal in May 1992.

Chi odo asserts that he falsely marketed the peanuts "unknow
ingly or unintentionally," in the | anguage of 8§ 729.401(b). This
assertion, however, is patently inconsistent with his version of
the facts. Chiodo does not dispute that he intended every action
he took with regard to the production of the peanuts and their
marketing; his claimis sinply that he did not intend for those
actions to violate the law and that he relied upon Kelley's
assurances that they would not. This defense is properly charac-
terized as good faith rather than unknow ng or unintentional
action.

The Secretary anticipated, and provided for, a situation |ike
Chiodo's in 7 CF. R § 729.403, which states:

Any person who relied on the advice of a representa-

tive of the Secretary in rendering performance under this

subpart, which the person believed in good faith net the

requi renents of the program as set forth in these
regulations may file a request for review of an adverse
county commttee ruling in accordance with instructions

and gui delines issued by the Deputy Adm nistrator. This

aut hority, however, does not extend to cases where such

person knew or had sufficient reason to know that the

action or advice of the representative of the Secretary

upon which the person relied was inproper or

erroneous . :
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7 CF.R 8 729.403 (1988). Paragraph 997 of part 52 of the ASCS
Handbook for the Peanut Quota Programfor State and County O fices
1- PN SCOAP ("Handbook") anplifies this regulation, allow ng, but
not requiring, DASCO to

: consi der a producer to have fully conplied with the

provi sions of the peanut programif: (1) The producer

acted in good faith, relying on incorrect information
provi ded by, or incorrect action taken by the Secretary's

aut hori zed representative [and] (2) The producer had no

reason to suspect action was i nproper or the information

was erroneous.

Handbook, Part 52, 9§ 997.

Section 729.403 and the ASCS regul ations in paragraph 997 do
not save Chi odo, though, even if we assune that the state commt-
tee's inposition of a penalty and rejection of the county commt-
tee's waiver constitute an "adverse county comm ttee ruling" under
the supervisory power of § 729.315(a). The plain |anguage of
§ 729.403 grants the producer who relied upon a m srepresentation
of the Secretary's representative with an alternative appeal route
"in accordance with instructions and guidelines issued by the
Deputy Adm nistrator."

Par agr aph 997 of the handbook, quoted above, permts DASCO to
excuse the producer who relied upon agency disinformation but is
not worded in mandatory | anguage. Accordingly, neither the
regul ation nor the guideline creates an affirmative defense for
Chi odo; 8 729.403 nerely grants himan additional appeal route.

Here, that appeal route is redundant. Chiodo exhausted his

admnistrative renedies, including an appeal to DASCO and his

claim about relying upon the erroneous assurances of Kelley



remai ned constant throughout the appeals process. The nost that
can be said is that DASCO failed to exercise its option, under
paragraph 997, to consider Chiodo to be in conpliance wth the
program because of Kelley's alleged m sinformation.

Nor was this failure an abuse of discretion. DASCO woul d have
been anply supported in a finding that, in light of his status as

a nenber of the county commttee, with over two decades of

experience farm ng peanuts, Chiodo had sufficient reason to know or
suspect, in the |anguage of 8 729.403 and paragraph 997, that
Kell ey's advice was erroneous. Section 729.403 does not give
Chiodo a defense; its existence, though, denonstrates that the
Secretary did have cases |i ke Chiodo's in mnd when the regul ati ons
were drafted, and that 8§ 729.401(b), dealing with violations that
are "unintentional and w thout know edge," does not enbrace them

Because Chiodo's own version of the facts denonstrates that
his actions in fal sely marketing the peanuts were intentional, the
state commttee's conclusion that there was insufficient evidence
to support the county commttee's finding that the violation was
unknowi ng and unintentional is anply justified. Likew se, DASCO s
denial of Chiodo's appeal, affirmng the state commttee's
decision, is well supported.

DASCO s action was certainly not arbitrary, capricious, an
abuse of discretion, or not otherw se in accordance with the | aw
Accordingly, we agree with the Secretary that the district court
erred in hol ding the assessnent of penalty agai nst Chi odo for false

identification to have been arbitrary and capri ci ous.



L1l

The Secretary also argues that the district court erred in
findi ng that Chi odo had been deprived of an inpartial final hearing
in violation of due process of |aw In so holding, the court
relied upon the Food, Agriculture, Conservation and Trade Act of
1990 (the "Act"), P.L. 101-624, which nmandated that ASCS establish
a new "producer appeals process" called the National Appeals
Division, to replace DASCO s appeal review. The Act was passed on
Novenber 28, 1990. Chiodo did not enjoy a right to review by a
Nat i onal Appeal s Divi sion.

The very | anguage of the Act supports the Secretary's claim
It states that

[the] anendnent made by subsection (a) creating the

Nat i onal Appeal s Division] shall not apply to any appeal
or proceeding with respect to any adverse determ nation

made by any state or county commttee . . . by enpl oyees
or agents of the commttees, [or] by other personnel of
the [ASCS] . . . prior to [Novenber 28, 1990].

Food, Agriculture, Conservation, and Trade Act of 1990 (the "Act"),
Pub. L. 101-624, § 1132(b) (1990). The initial determ nation
adverse to Chiodo was nade by the state conmttee on Novenber 7,
1990. Since this is the adverse determnation that Chiodo is
appealing, the plain |anguage of the statute says that Chiodo is
not entitled to an appeal before the National Appeals D vision.
Nonet hel ess, Chiodo argues that the Act should be applied

retroactively, citing Vandervelde v. Yeutter, 789 F. Supp. 24

(D.D.C. 1992). In Vandervelde, the district court reviewed an

adverse determ nati on agai nst a producer under the Dairy Term na-
tion Program which, |ike the peanut program was anended by the
8



Act, now codified at 7 U S. C. 8§ 1433(c), to create a Nationa

Appeal s Division. |In Vandervel de, as here, the adverse determ na-

tion being appeal ed occurred before the passage of the Act. The
district court, in a logical nmneuver remniscent of pulling
onesel f up by one's own bootstraps, held that the Act should apply
because, by vacati ng DASCO s adverse determ nati on and renmandi ng,
the district court had "as a practical matter" ensured a determ na-
tion by DASCO that, if adverse, would occur within the period of
time covered by the Act. 789 F. Supp. at 26.

The Vandervel de court seened strongly notivated by equitable

factors not relevant in the case at bar. The court expressed

concern that in Vandervelde the "adm nistrative hearings were not

conducted in the manner deened nost likely to obtain the facts
[and] [t]he record is replete with hearsay."” 1d. at 25. These
evidentiary problens are not present here, as Chiodo has admtted
all of the facts underlying the determnation that his false

mar keti ng was not uni ntentional or unknow ng. Because Vandervel de

is distinguishable on the facts, and because its approach is
i nconsistent with the plain |anguage of the Act, we decline to

followit.

| V.
In support of the judgnent, Chiodo nakes a nunber of other
argunents on appeal, all of which are without nerit. For the
reasons stated above, the summary judgnent is REVERSED, and the

cause i s REMANDED for proceedi ngs consistent with this opinion.



