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PER CURI AM *

Jesse Flores challenges hiseligibility for conviction as
a felon in possession of a firearmin contravention of 18 U S. C
8§ 922(g). As he stipulated to the district court, M. Flores was
a felon because in 1979 Flores was convicted of nurder in Texas,
and received a thirty-five years sentence. He "discharged" that
sentence on July 31, 1989. Subsequently, he stipulated that on

occasions thereafter he was caught in possession of firearns and

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



that he denied being a felon in conpleting an ATF formrequired to
acquire afirearm H s only defense at trial was the argunent that
he did not neet the statutory definition of a "felon" under the
firearns statute because he had his civil rights substantially
restored under Texas |aw by the discharge of his initial sentence.
The district court rejected the argunent, and he now appeal s that
deci si on.
l.

It is unlawful for a person convicted of a "crine

puni shable by inprisonnent for a term exceeding one year" to

possess a firearm "which has been shipped or transported in

interstate . . . comrerce.” 18 U S.C. 8§ 922(9)(1). Thi s
prohi bition, however, excludes "[a]ny conviction . . . for which
a person . . . has had civil rights restored . . . wunless
such . . . restoration of civil rights expressly provides that the

person may night ship, transport, possess, or receive firearns."
18 U S.C. §8 921 (a)(20). Flores suggests argues that discharge of
his sentence for nmurder in 1979 substantially restored his civil
rights.

Whet her these ~civil rights have been restored is
determ ned by the law of the jurisdiction of conviction. Beecham

v. United States, 114 S. . 1669, 1671 (1994). Fl ores was

convicted in Texas so his contentionis easily dism ssed by virtue

of this court's opinionin United States v. Thomas, 991 F.2d 206,

209 (5th Gr.), cert. denied, 114 S.C 607 (1993).




Thi s exception codified by § 921(a) (20) was designed "to

give federal effect to state statutes that fully "restore' the
civil rights of convicted felons when they are released from

prison, or are granted a pardon, or have their convictions
expunged. " [|d. at 209 (enphasis added). This court prescribed two
hurdl es that a former felon nust surpass to avoid conviction under
federal law (1) The state which obtai ned the underlying conviction
must "revive essentially all civil rights" of the convicted felon
(whet her individually or automatically); (2) The def endant nust not
have been "expressly deprived of the right to possess a firearm by
sone provision of the restoration | aw or procedure of the state.™
Id. at 213. Because Flores cannot satisfy this first requirenent,

we need not address a nore refined question presented by the

second.

This court held that the state nust restore "all" or
"essentially all"™ civil rights of the defendant to escape coverage
of the federal firearmstatute. 1d. To define when the essenti al

civil rights have been restored, the Ninth and the Sixth Crcuits
have adopted the rights to vote, hold public office, and serve on
ajury as the operative criteria. The court in Thonmas did not need
to decide whether to adopt this approach to defining "essentially

all" civil rights because it found as a general nmatter that "Texas
neither actively or passively restores all or essentially all of
the civil rights of crimnals -- even non-violent felons -- upon

release fromjail" and that "Texas does not restore the th[ese]



three civil rights considered key." Id. at 214. This alone is
fatal to his appeal.

Mor eover, the Thomas court noted: "Texas . . . fails to
meet nuster under any of the approaches of the several circuits

t hat have addressed the concept of restoration of civil rights as

contenplated in § 921(a)(20)." 1d. Even if this court would (or
could) ignore this conclusion, Flores concedes that he does not
have the right to serve on a jury. Hence he argues -- as he
must -- that not all three "key" civil rights nust be restored but
only two. Al though the Ninth Grcuit nmay have reached this
conclusion, it is inplausible to read Thomas to support such a
result. First, the court never held that it would accept the three
key civil rights as a substitute for restoration of essentially al

civil rights. Second, there is no intimation that the court if
inclined to resort to this gauge would accept less than ful

satisfaction of the criteria. More inportantly, the court
concl uded that none of these three civil rights were restored to a
convicted felon under Texas law. [|d. at 214 ("W also find that
Texas does not restore to any felon. . . the rights to vote, hold
public office, and serve on a jury.") (footnotes onmtted).

Al though M. Flores cites the Tenth Crcuit in United States v.

Mai nes, 20 F.3d 1102, 1104 (10th Cr. 1994), as authority for the
proposition that Texas |law restored his right to vote, the Thomas

court of this circuit canme to the opposite conclusion. Absent en



banc reconsideration of the issue by our court! or a "subsequent

state court decision[] that [is] clearly contrary to a previous

decision of this court"? this determ nation is concl usive.

Fl ores's contentions are neritless, and his convictionis

AFFI RVED.

L See Montesano v. Seafirst Commercial Corp., 818 F.2d 423, 425-26 (5th
Cir. 1987) ("One panel cannot overturn another panel, regardl ess of how wong the
earlier panel decision may seemto be").

2 Pruitt v. levi Strauss & Co., 932 F.2d 458, 465 (5th Cir. 1991)
(citation omtted).




