IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-50379
Summary Cal endar

PETE Q SALAS,
Pl ai ntiff-Appellant,

ver sus

TONY E. GALLEGOS, Chairman
EQUAL EMPLOYMENT OPPCORTUNI TY COWM SSI ON, Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
( SA-92- Cv-522)

June 20, 1995

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
FORTUNATO P. BENAVI DES':

Plaintiff-Appellant Pete Q Salas ("Salas") appeals the
district court's judgnent granting the summary judgnment notion of
Def endant - Appel l ee Tony E. Gallegos, Chairman of the Equal
Enmpl oynent Qpportunity Comm ssion ("EECC'). W affirm

FACTS AND PROCEDURAL HI STORY
In May 1986, Salas, a 59 year-old Hi spanic nale, was one of

twenty-one applicants for the position of Budget Anal yst in the San

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Antonio District office of the EEOCC. Alfred Linon ("Linmon"), the
Adm ni strative Oficer and Personnel Managenent Specialist in that
office, reviewed the applications and selected six applicants,
including Salas, for an interview. Victoria Cavazos ("Cavazos"),
a 41 year-old Hi spanic fenmale, was al so selected for an interview.

Sal as was certified for the Budget Anal yst position at the G5
5 7 and 9 levels. He had a bachelor's degree in sociology, and a
prof essional certification in social work. Cavazos was certified
at the GS-5 level only. She had prior work experience related to
the functions of a Budget Anal yst at the Departnent of Housing and
Urban Devel opnent, and she had eleven years of bookkeeping
experience in the private sector. Cavazos did not possess a
bachel or' s degree, but she had taken a nunber of coll ege courses,
i ncl udi ng two accounting courses.

Bot h Sal as and Cavazos were interviewed. Salas's interview
did not go well. Salas wandered off the subject and vol unteered
extraneous i nformati on not relevant to the questions asked of him
On the other hand, Cavazos's interview went very well, after which
Li nron recomended to Pedro Esquivel ("Esquivel"), Director of the
San Antonio District office, that Cavazos be hired for the
position. Esquivel concurred, and gave the position to Cavazos.

Salas filed a formal EEOC conpl aint on August 27, 1986. The
EECC i nvestigated and found no discrimnation. Salas then pursued
his conplaint through the adm nistrative hearing process. The
admnistrative | awjudge ("ALJ") determ ned t hat Sal as had not been

the victim of unlawful discrimnation, and the EEOC adopted the



ALJ's recomended deci si on.

On May 20, 1992, Salas filed suit in federal court pursuant to
Title VIl and the ADEA, alleging that he had been discrimnated
against on the basis of gender, national origin and age. On
Cctober 15, 1993, the EEOCC filed a notion for summary judgnent,
supported by summary judgnent evidence, which included inter alia
an assertion of a legitimate basis for not hiring Salas and for
hiring Cavazos. The district court granted the EEOC s noti on,
concluding that Salas: 1) failed to make out a prinma facie case of
di scrim nation based on national origin because Sal as and Cavazos
were both Hispanic; 2) failed to present evidence that the EEOC s
reason for not hiring hi mwas a pretext for age di scrimnation; and
3) failed to present facts to showthat he was not sel ected because
of his gender. Final judgnent was entered in favor of the EEOC and
agai nst Sal as.

DI SCRI M NATI ON ON THE BASI S OF NATI ONAL ORI A N, GENDER AND AGE

The central question in this case is whether the district
court properly granted sunmary judgnent against Salas on his
national origin, gender and age discrimnation clains. W review
the district court's sunmary judgnent de novo. Bodenheiner v. PPG
I ndustries, Inc., 5 F.3d 955, 956 (5th Cr. 1993). Sunmmary
judgnent is appropriate when there exists no genuine issue of
material fact so that the noving party is entitled to judgnent as
a matter of |aw. See FeED. R Qv. P. 56(c). In making this
determ nation, the Court nust draw all justifiable inferences in

favor of the nonnoving party. Anderson v. Liberty Lobby, Inc.



477 U.S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d 202 (1986).

Wth regard to his claimof national origin discrimnation,
Sal as argues that the court erroneously ruled that he failed to
make a prima faci e case because both he and Cavazos were nenbers of
the sanme protected class of persons. W agree. A prima facie case
of national origin discrimnation requires the plaintiff to show
t hat : 1) he belongs to a protected class; 2) he applied for a
position for which he was qualified; 3) despite his qualifications,
he did not receive the position; and 4) the position was filled by
soneone outside of the protected class. Young v. Gty of Houston,
906 F.2d 177, 180 (5th Gr. 1990). However, this Court has
rejected the finding that hiring an individual of the sane race as
the plaintiff necessarily defeats his prinma facie case. See
Hornsby v. Conoco, Inc., 777 F.2d 243, 246-47 (5th Cr. 1985);
E.EOC v. Brown & Root, Inc., 688 F.2d 338, 340, &n.1 (5th Gr
1982) . It is sufficient to show that the enployer filled the
position with a person of the plaintiff's qualifications. See
McDonnel | Dougl as Corp. v. Green, 411 U S. 792, 802, 93 S. . 1817,
1824, 36 L.Ed.2d 668 (1973). Because Sal as has shown that he was
a nmenber of the protected class, that he applied for a position for
whi ch he was qualified, that despite his qualifications he did not
receive the position and that the position was filled by soneone
W th conparabl e qualifications, we find he has sufficiently net the
requi renents  of a prima facie case of nati onal origin
di scrim nation.

However, we may still affirm the district court's summary



judgnent on alternative grounds. See Vojvodich v. Lopez, 48 F. 3d
879, 886 (5th Cr. 1995). Thus, we next address the question of
whet her the EEOC has proffered a legitimate, non-discrimnatory
reason for not selecting Salas for the position of Budget Anal yst
and whether, assumng the EEOC' s reason is legitinmte, Salas has
present ed evidence that the reasonis a pretext for national origin
di scrim nation. See Bodenheiner, 5 F.3d at 957.

The EEOCC has maintained that the reason that Salas was not
sel ected for the Budget Analyst position is because he perforned
poorly in his interview For exanple, Salas wandered off the
subj ect of the questions asked of him by Linon. Cavazos, on the
ot her hand, answered the questions on point and in a professional
manner. W find that the EEOCC s reason for not selecting Salas is
| egitimate and non-di scrimnatory. Therefore, the EECC has net its
burden of production.

We find that Sal as has failed to provide factual evidence that
could | ead a reasonable jury to conclude that the EEOC s reason for
not hiring Salas is a pretext for national origin discrimnation.
Bodenheinmer, 5 F.3d at 958 (citing St. Mary's Honor Ctr. v. Hicks,
US|, 113 S.Ot. 2742, 2747, 125 L.Ed.2d 407 (1993)). The
testinony of Oscar Garza suggesting another distinct and arguably
|l egitimate reason for the EEOCC s decision not to hire Sal as, al ong
wth Salas's self-serving and purely speculative conclusions
regarding the EEOC s reasons for not hiring him are insufficient
to raise a genuine issue of mterial fact as to pretext; a

reasonabl e jury woul d not be I ed to conclude that the EECC s reason



for not hiring Salas is a pretext for national origin
di scrim nation. Accordingly, the district court did not err in
granting the EECC summary judgnent as a matter of |aw on the claim
of national origin discrimnation. Likewse, we find that Sal as
has failed to neet his burden of persuasion with respect to raising
a fact issue regarding the EEOCC s asserted legitimate reason as a
pretext for gender and age discrimnation, and therefore, the
district court did not err in granting the EECC summary judgnent on
Sal as' s gender and age discrimnation clains.?
CONCLUSI ON
For the reasons articulated above, the judgnent of the

district court is AFFl RVED

! Sal as al so raises on appeal the district court's denial
of four other notions: 1) to deemadmtted requests for
adm ssions; 2) to conpel discovery; 3) for enlargenent of tinme in
schedul i ng order deadlines; and 4) to strike the EECC s exhibits.
We have consi dered the argunents advanced by Sal as and find them
whol |y without nerit.



