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) (January 13, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

This is an interlocutory appeal froma district court order
whi ch (1) denied appellant's notion to stay proceedings in federal
court and (2) granted appellees' notion for prelimnary injunction
of arbitration proceedi ngs pendi ng a heari ng on appel | ees' request
for a permanent injunction.

Def endant, Peter Piper, Inc. ("PPlI"), appeals this order which
enjoins its arbitration proceeding against plaintiffs, Tony and

Leila Joudi ("the Joudis"). PPl asserts that the arbitration

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



clause in its franchise agreenment with the Joudis preenpts the
Joudis' federal diversity action against it. W di sagree. The
district court properly determned that the arbitration cl ause was
unenf orceabl e under Arizona law. For this reason, we affirm
FACTS

Plaintiffs, Tony A Joudi and Leila Joudi, are Texas citizens
who entered into a franchi se agreenent with defendant, Peter Piper,
Inc. (PPl), an Arizona corporation that franchises pizza
restaurants, to operate a pizza restaurant in Fontana, California.
On February 2, 1994, The Joudis filed a conplaint in federal
district court in Texas, based on diversity jurisdiction against
PPl and Doerkin Properties, Inc.? The conplaint alleged that PPI,
Inc. commtted a deceptive trade practice, in violation of the
Texas Deceptive Trade Practices-Consuner Protection Act, Tex. Bus.
and Com Code Ann. 88 17.01, et seq. (DTPA), by failing to inform
themthat three previous Peter Piper Pizza restaurants had failed
wthin atwenty-mle radius of their Fontana, California site. At
the sane tinme, the Joudis noved for a prelimnary injunction to
stay the arbitration proceeding that had been previously commenced
in Arizona. PPl filed a notion to stay the federal action agai nst
it, to enable the arbitration in Arizona to proceed, contending
that the Joudis' DTPA clains were preenpted by an arbitration
clause in the franchi se agreenent itself. The district court found

that the arbitration cl ause was not enforceabl e under Arizona | aw,

! Doerkin Properties, Inc. is a California corporation.
The Joudi s' clains against Doerkin Properties are not at issue
her ei n.



granted the Joudis' notion to stay the arbitrati on proceedi ng, and
denied PPI's notion to stay the federal proceeding. PPI, Inc.
appeal s, contending that the district court erred in determning
that the arbitration clause of the franchi se agreenent was invalid
under Arizona law.? PPl also contends that the district court
erred by (1) enjoining its arbitration proceedings against the
Joudi s because they failed to carry their burden of proving each of
the factors necessary to support a prelimnary injunction, and (2)
denying its notion to stay judicial proceedi ngs pending
arbitration. W shall address each notion in turn.

THE PRELI M NARY | NJUNCTI ON

We review a district court's decision to grant a prelimnary
i njunction de novo when, as in the instant case, the facts are not
indispute and the central issue is one of contract interpretation.

United O fshore Co. v. Southern Deepwater Pipeline Co., 899 F.2d

405, 407 (5th Gir. 1990).

A party that requests a prelimnary injunction has the burden
of showing the following four requirenents: (1) a substantial
i kelihood that plaintiff will prevail on the nerits, (2) a
substantial threat that plaintiff will suffer irreparable injury if
the injunction is not granted, (3) that the threatened injury to
plaintiff outweighs the threatened harmthe injunction nay do the
defendant, and (4) that granting the prelimnary injunction wll

not disserve the public interest. Gty of Meridian, Mss. v.

2 The parties agree that Arizona | aw determ nes whet her the
arbitration clause is enforceable.

3



Al gernon Blair, Inc., 721 F.2d 525, 527 (5th Gr. 1983); United

O fshore Co.: Texas Catastrophe Property Ins. Assn. v. Morales, 975

F.2d 1178, 1180 (5th Gr. 1992), cert. denied, --U S.--, 113 S . O

1815, 123 L.Ed.2d 446 (1993).

The di strict court concluded that the Joudis had carried their
burden of proof regarding these four factors. The predom nant
factor in the district court's decision was its evaluation of the
Joudi s' likelihood of prevailing on the nerits. However, in order
to prevail on the nerits, the Joudis had to show that PPI's claim
was not arbitrable. W agree wth the district court's
determnation that the arbitration provision is not valid, we
therefore remand for entry of a permanent injunction.

VALI DI TY OF THE ARBI TRATI ON AGREEMENT

The Federal Arbitration Act, 9 USC 88§ 1 et seq.,
establi shes a strong presunption in favor of arbitrationand limts
the role of the court to determ ning whether the claimis referable

to arbitration. City of Meridian, Mss., 721 F.2d at 528. An

arbitration provision in a contract such as the instant franchise
agreenent is valid, irrevocable, and enforceable. However ,
arbitration clauses may be invalidated, revoked, and rendered

unenf or ceabl e due to "such grounds as exist at lawor in equity for

revocation of any contract." 9 U S.C 8§ 2; see and conpare, Hul
at 1551. Therefore, nere presence of an arbitration clause is
insufficient to enforce the arbitration agreenent. See Hull .

Norcom lInc., 750 F.2d 1547, 1550 (11th Cr. 1985).




If a court determnes that a valid arbitration agreenent does
not exist, it is obliged to enjoin arbitration; on the other hand,
if the court determ nes that an agreenent exists and the dispute
falls within the scope of the agreenent, it then nust refer the
matter to arbitration wthout considering the nerits of the

di spute. Painewebber Inc. v. Hartmann, 921 F. 2d 507, 511 (3rd Cr

1990). See also, Schauss v. Metals Depository Corp., 757 F.2d 649,

653 (5th Cr. 1985) (The district court may, in its discretion
enjoin the filing of related |lawsuits in other federal courts).
Under Arizona |l aw, | egal or equitable grounds for revoking any
contract include allegations that the contract is void for |ack of
mut ual consent, consideration or capacity or voidable for fraud,
duress, lack of capacity, mstake, or violation of a public

purpose. Stevens/Leinweber/Sullens, Inc. v. Holm Devel opnent and

Managenent, Inc., 165 Ariz. 25, 795 P.2d 1308, 1311-1312 (Ariz. App.

1990). Mutuality of obligation is an essential elenent of every

enforceabl e agreenent. (Gates v. Arizona Brewing Co., 54 Ariz. 266,

272, 95 P.2d 49, 51-52 (1939). Mituality is absent when one only
of the parties is bound to perform and the rights of the parties
exist at the option of one only. Id. Thus, where there is no
mut ual obligation to submt contractual disputes to an arbitrator

mutuality is absent. See and conpare Stevens/Lei nweber/ Sull ens,

Inc., 795 P.2d at 1313.
The Joudis' maintain, and the district court found, that the

instant arbitration agreenent is invalid under Arizona | aw because



it lacks nmutuality of the obligation to arbitrate.® The relevant
parts of the agreenment, sections 16 and 17, provide as foll ows:

16. RIGHTS OF FRANCH SOR

16.1 Optional Rights. In the event of a material breach
of this Agreenent, Franchisor may, at its election, and after
the grace period set forth in Section 15.1 in the case of
material breach that is curable, do any one or nore of the
fol | ow ng:

16.1.1 Arbitration and Judicial Renedies.
Termnate this Agreenent and thereafter comrence arbitration
proceedi ngs and/or seek provisional renedies, protect its
ri ghts hereunder.

16. 1.2 Danmages. Bring suit agai nst Franchi sees or
any of them for any anobunts due under this Agreenent, plus
interest on all such ambunts fromthe date they were due at
the greater of eighteen percent (18% per annum or four
percent (4% in excess of the published prinme interest rate of
The Valley National Bank of Arizona, a national banking
association, as in effect from tinme to tinme ("Default
Interest").

16.1.3 Provisional Relief. Bring any such action
in any court of conpetent jurisdiction for injunctive and
ot her provisional relief as Franchisor deens to be necessary
or appropriate to conpel Franchisees to conply with their
obligations hereunder or to protect the PPl Trademarks or
ot her property rights of Franchi sor.

16.1.4 Purchase of Assets. Purchase from
Franchi sees all inventory, supplies, furniture, fixtures and
equi pnent at the Franchised Restaurant at such fair nmarket
val ue as shall be determ ned by Franchi sor. No paynent shal

3 Even if subject to arbitration, courts are divided on
whet her the Federal Arbitration Act bars a court fromissuing a
prelimnary injunction or requires a stay of further proceedi ngs
pending arbitration. See Merrill Lynch, Pierce, Fenner, & Smth,

Inc. v. McCollum 469 U S. 1127, 105 S.Ct. 811, 812-813, 83

L. Ed. 2d 804 (1985). However, regarding a district court's
refusal to stay judicial proceedings pending arbitration, this
circuit has stated that "If the clains are covered by the
arbitration clause, we nust order the district court to stay its
proceedings. |If the clains are not covered, the cause of action
can proceed in the court."” Neal v. Hardees Food Systens, Inc.,
918 F.2d 34, 36 (5th Cr. 1990).




be made for any goi ng-concern val ue, intangibles, or goodw ||
arising fromthe operation of the Franchi sed Restaurant.

16.1.5 Assunption of Lease. Succeed to all rights
of Franchi sees under the Lease pursuant to Section 11.3.

16.2 Renedies Not Excl usive. The renedi es contai ned
herein are not the exclusive renedi es avail able to Franchi sor
hereunder and shall be in addition to such other remedi es as
may be available to it at |law or equity.

17. ARBI TRATI ON

Any controversy or claimarising out of or relating to
this Agreenent or any breach hereof including wthout
limtation any claimthat this Agreenent or any portion hereof
is invalid, illegal or otherwi se voidable for any reason,
including without I|imtation, fraudulent inducenent wth
respect to this Agreenent or this Article 17 specifically,
antitrust or securities violations, or violations of franchise
di sclosure laws or laws with respect to the relationship of
franchi sor and franchi see shall be submitted to arbitration
before and in accordance with the rules of the Anmerican
Arbitration Association, and judgnent upon the award may be
entered in any court having jurisdiction thereof; provided,
however, that this Article 17 shall not (1) limt Franchisor's
right to obtain any provisional renmedy, including wthout
limtationinjunctiverelief, wits of recovery of possessi on,
or simlar relief, fromany court of conpetent jurisdiction,
as Franchisor deens to be necessary or appropriate in
Franchi sor's sol e subjective judgnent, to conpel Franchi sees
to conply with their obligations hereunder or to protect the
PPl Trademar ks or other property rights of Franchisor, or (2)
affect any rights or renedies that Franchi sor may have under
t he Subl ease. Franchi sor may, as part of such action or
proceedi ng, seek damages, costs and expenses caused to or
incurred by it by reason of the act or action or non-action of
Franchi sees whi ch caused Franchisor to institute such action
or proceedi ng. The institution of any such action or
proceedi ng by Franchi sor shall not be deened a waiver on its
part to institute an arbitration proceedi ng pursuant to the
provisions of this Article 17. The situs of arbitration
proceedi ngs shall be Phoeni x, Arizona, or such other city in
whi ch Franchisor maintains its principal offices, and the
arbitration panel shall consist of three (3) people. The
arbitration panel shall have no authority to award punitive
damages or prelimnary relief or the authority to conpel the
attendance of w tnesses or the production of docunents.

PPl contends that the words "bring suit”" in 8 16.1.2 readily
can and therefore should be construed as referring to conmencenent
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of arbitration proceedings rather than to judicial proceedings

because, under section 16, PPl has the right to seek danages
for any breach of the Franchise Agreenent, but it may seek those
damages in an arbitration proceeding.” W are not persuaded by
PPI's interpretation of the § 16.1.2 "bring suit" |anguage.
Section 16 of the franchise agreenent provides separately for
"Arbitration and Judicial Renedies", "Damages", and "Provisiona
Relief". The "Damages" subsection (8 16.1.2) has no neani ng apart
from either 8 17 or 8§ 16.1.1 if "bring suit" refers only to
institution of arbitration proceedi ngs. Moreover, if this | anguage
only "enconpasses" arbitration proceedings, thenit also | eaves PPl
the option of seeking damages in judicial proceedings.

The arbitration clause in section 17 specifies that it is
applicable to a claim of fraudul ent inducenent or violations of
franchi se disclosure |aws. However, section 17 expressly states
that it shall not limt PPI's right to obtain "any provisiona
remedy”, "fromany court of conpetent jurisdiction", as PPl deens
necessary or appropriate in PPlI's "sole subjective judgnent”, to
conpel the Joudis to conply with their franchi se obligations, or to
protect PPlI's trademarks or other property rights. This section
further states that, as part of such action or proceedi ng, PPl may
seek damages, costs and expenses caused to or incurred due to the
conduct by the Joudis which caused it to institute such action or
pr oceedi ng. This | anguage renpbves the limtations upon PPl's
ability to choose whether, and on what grounds, to seek judicia

relief for whatever PPl deens to be necessary or appropriate



provi sional relief. This language also allows PPl to seek non-
provisional relief as part of its action for provisional relief.
For these reasons, this | anguage gi ves us pause, when conbi ned with
subsections 16.1.2 and 16.2, as to the enforceability of the
arbitration provision because the other parts of sections 16 and 17
are facially consistent with arbitration.?

Only PPl has these "optional rights" in § 16. PPI's § 16
option to exercise its rights to such other renedies as are
available at law or equity, conbined with PPI's right to seek
damages, costs, and expenses as part of its judicial proceeding for
provisional renedies, in effect abrogates the parties' nutual

obligationto arbitrate. Unlike Lawence v. Conprehensi ve Busi ness

Services Co., 833 F.2d 1159, 1162 (5th Gr. 1987) (where none of

the contract provisions provided a unilateral right either to a
judicial forum for any breach of the agreenent or to renedi es of
damages or specific performance), 8§ 16.2 of the instant agreenent
| eaves open PPlI's option to seek any renedy available at |aw or
equity, and only PPl has the right to "bring suit" for damages for
anounts due. Al though 8 17 prescribes arbitration for any
controversy regarding, or breach of, the agreenent, only PPl has
the right to determ ne what constitutes a necessary or appropriate

provi sional renmedy and to seek, judicially, both the provisional

4 In general, provisional relief is not inconsistent with
arbitration, as the arbitrators usually do not have the power to
order or enforce provisional renedies. See PMS Distributing Co.,
Inc., v. Hubert Suhner, A G, 863 F.2d 639, 641 (9th Cr. 1988),
and cases cited therein. See also, Roso-Lino Beverage
Distributors, Inc., v. Coca Cola Bottling Co. of New York, 749
F.2d 124, 125 (2nd Cir. 1984).




remedy and damages for the acts which gave rise to the action for
provi si onal renedies.

For the foregoing reasons, we find no error in the district
court determnation that the instant franchi se agreenent grants PP
the optioninits sole discretionto arbitrate, to sue for danages,
or to seek injunctive relief and that the Joudis do not retain a
simlar option. The instant arbitration agreenent i s unenforceable
because it lacks mutuality of obligation. The district court
properly concluded that the parties' arbitration agreenment is
invalid and was therefore obliged to enjoin concurrent |itigation
of these clains before the arbitral tribunal. For this reason, we
find no error in the district court's ruling on the prelimnary
injunction, and we do not address PPlI's renaining argunent that
prelimnary injunction was inproper for other reasons.

THE MOTI ON TO STAY JUDI C AL PROCEEDI NGS

The denial of PPI's notion to stay this action pending
arbitration is appeal able pursuant to 9 U.S.C. § 16(a)(1),° and is

revi ewed de novo. Conpl ai nt of Hornbeck Ofshore (1984) Corp. V.

Coastal Carriers Corp., 981 F.2d 752, 754 (5th Gr. 1993). The

Federal Arbitration Act provides as foll ows:

5> The relevant parts of the Federal Arbitration Act's
jurisdictional section reads as foll ows:

§ 16. Appeals
(a) An appeal may be taken--
(1) an order--

(A) refusing a stay of any action under section 3 of
this title .
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§ 3. Stay of proceedings where issue therein referable to
arbitration

| f any suit or proceedi ng be brought in any of the

courts of the United States upon any issue referable to

arbitration under an agreenent in witing for such

arbitration, the court in which such suit is pending,

upon bei ng satisfied that the i ssue involved in such suit

or proceeding is referable to arbitration under such an

agreenent, shall on application of one of the parties

stay the trial of the action until such arbitration has

been had in accordance with the terns of the agreenent,

providing the applicant for the stay is not in default in

proceeding with such arbitration
Most of the jurisprudence arising froma district court's denial of
a notion to stay court proceedings centers around whether the
clains fall wthin the scope of the agreenent to arbitrate.
However, the instant issue is the validity, rather than the scope,
of the arbitration agreenent. The stay required by 8 3 presupposes
a valid arbitration agreenent. For the reasons discussed above,
the district court properly found that there is no valid agreenent
to arbitrate under which the nerits may be referred to arbitration.
Because these clains were not covered by a valid arbitration
agreenent, the district court was not required to grant the stay
requested by PPI.

CONCLUSI ON

We agree that the arbitration provision in this Franchise
Agreenent |acks nmutuality of obligation and is therefore invalid
under Arizona |aw. For this reason, we find (1) no valid
arbitration agreenent, (2) no error in the district court's deni al
of PPI's notion to stay pending the arbitration proceedings.
Because there is no valid arbitrati on agreenent, neither the policy
whi ch favors arbitration nor the Federal Arbitration Act applies to

11



this case. W AFFIRM and REMAND t he matter for further proceedi ngs
on the Joudis clainms, and for entry of a permanent injunction

against arbitration on their clains.
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