IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50361
Conf er ence Cal endar

HAROLD L. WASHI NGTCN,
Pl ai ntiff-Appellant,
ver sus

THE COURT OF CRI M NAL APPEALS
ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-94-CA-083-JN
(July 21, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Harold L. Washington filed an in forma pauperis (IFP) civil
rights conplaint alleging that he was denied a free and tinely
copy of a mandate fromthe Court of Crimnal Appeals. The
district court dism ssed the conplaint as frivol ous.

A conplaint filed IFP can be di sm ssed sua sponte if the

conmplaint is frivolous. 28 U S C. § 1915(d); Cay v. Estelle, 789

F.2d 318, 323 (5th Gr. 1986). A conplaint is frivolous if it

| acks an arguable basis in law or fact. Ancar v. Sara Pl asna,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Inc., 964 F.2d 465, 468 (5th Cr. 1992). This Court reviews the
district court's dism ssal for an abuse of discretion. 1d. The
district court dism ssed Washi ngton's conplaint on i munity
grounds, but this Court may affirmthe judgnent on alternative

grounds. Matthews v. Wzencraft, 15 F.3d 432, 439 (5th Cr

1994) .

In his objections to the magi strate judge's report,
Washi ngt on anended his conplaint to nanme the individual court
clerks as the defendants. A party may anend a pl eadi ng at
anytine before a responsive pleading is filed. Fed. R Cv. P

15(a); WIllis v. Collins, 989 F.2d 187, 189 (5th Gr. 1993). The

def endants were never served and WAshi ngton coul d anmend his
conplaint once as a matter of right.

Washi ngton did not specify what type of declaratory relief
he sought in his conplaint, but apparently he sought to have the
federal court order the state defendants to provide himwith a
free copy of the mandate fromthe Court of Crim nal Appeals.
Washi ngton's conpl aint should be construed as a petition for wit

of mandanus. See Moye v. COerk, DeKalb County Superior Court,

474 F.2d 1275, 1275 (5th G r. 1973). The federal courts do not
have the power to order state courts or their judicial officers
to performtheir duties when nandanus is the only relief
requested. 1d. at 1276. The judgnent of the district court is
AFFI RVED.



