IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50340
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
DELFI NO CERVANTES- GUTI ERREZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-93-CR-175)

(May 24, 1995)

Before JOHNSON, JOLLY, and DAVIS, Crcuit Judges.
JOHNSON, Circuit Judge:?

Del fino Cervantes-CQutierrez ("Cervantes") appeal s the district
court's denial of his notion to dismss the indictnent chargi ng him
wthillegal re-entry into the United States pursuant to 8 U S. C
8§ 1326. Because we agree with the district court that Cervantes
has not shown that his prior deportation violated his procedural

due process rights, we affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



|. Facts and Procedural History

Cervantes was indicted for illegally re-entering the United
States after having previously been deported. Cervantes noved to
dism ss the indictnent on the ground that his prior deportation was
unlawful due to the deportation proceedi ngs being fundanentally
unfair and in violation of his rights under the Due Process
Cl ause.? The district court denied the notion to dismss, tried
the case to the jury, and then entered judgnent based on the jury's
guilty verdict. Cervantes now appeal s.

1. Discussion

A defendant being prosecuted for illegal re-entry into the
United States may collaterally attack the prior deportation order
in his or her crimnal proceeding for illegal re-entry. United
States v. Mendoza-lLopez, 481 U S. 828, 837-39 (1987). The
collateral attack nust be grounded upon a due process violation
whi ch occurred in the deportati on proceedings. 1d. The alien nust
first showthat the deportation hearing was "fundanentally unfair."
See United States v. Pal aci os-Martinez, 845 F. 2d 89, 91 (5th Cr.),
cert. denied, 488 U S. 844 (1988). Secondly, the alien nust show

that the deportation hearing effectively elimnated his or her

2Specifically, Cervantes clains that his procedural due
process rights have been viol ated because during the deportation
pr oceedi ngs: 1) he did not receive proper notice of either the
deportation hearing or the deportati on order and 2) he was deported
W thout termnation of his permanent resident status. Because
Cervantes has not denonstrated that he has been prejudiced by the
district court's denial of his notionto dismss the indictnent, it
is not necessary for this Court to determ ne whether or not
Cervantes' allegations do, in fact, rise to the |evel of due
process viol ati ons.



right to challenge that hearing by neans of judicial reviewof the
deportation order. |d. This Court has held that in order for an
alien to show fundanental unfairness, he or she nust be actually
prejudi ced by the procedural defects in the proceeding that led to
hi s deportation. United States v. Encarnacion-Glvez, 964 F.2d
402, 409 (5th Cr.), cert. denied, 113 S. C. 391 (1992). In other
words, the alien nust show with a reasonable |ikelihood that but-
for the procedural defects in the prior proceedi ng, he or she would
not have been deported. See id. at 409-410.

Even assum ng that Cervantes were able to denonstrate that he
has suffered procedural defect in the case at bar, nowhere in the
record has it been suggested that he could escape deportability.
As such, he has not shown that the deportation proceedi ngs were
fundanentally unfair and his collateral attack on the deportation
proceedi ngs cannot succeed.

I11. Concl usion

Because Cervantes has not alleged nor denonstrated that he
woul d not have been deported but-for the alleged procedural
defects, we affirmthe district court's denial of his notion to
di sm ss the indictnent and judgnent of conviction.

AFFI RVED.



