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PER CURI AM !

Evans, Inc., the former enpl oyer of Larry Spierer, appeals an
adverse jury verdict, contending that the district court's charge
and an interrogatory submtted to the jury m sstated the applicable
standard a plaintiff nust prove in an age discrimnation action,
and, thus, constitute reversible error. W AFFIRM

l.
Spi erer brought an action pursuant to, inter alia, the Age

Discrimnation in Enploynent Act (ADEA), 29 U . S.C. 8§ 621, et seq.

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Under the ADEA, it is unlawful for an enployer "to discharge any
i ndi vidual ... because of such individual's age", provided that the
individual is "at |east 40 years of age." 29 U S.C. 88 623(a)(1),
631(a).

Follow ng a four day trial, the district court included the
followng inits jury instructions:

The plaintiff nust prove by a preponderance of
t he evidence each of the follow ng:

(1) That he was between the ages of forty (40) and
seventy (70);

(2) That he was discharged; and
(3) That his age was one of the reasons the
def endant di scharged him He need not prove that age was
the only reason.
Accordi ngly, t he verdi ct form contained t he fol |l ow ng
interrogatory: "Do you find froma preponderance of the evidence
that the plaintiff's age was one of the reasons the defendant
di scharged hi nf" Nei t her party objected to the instruction or
i nterrogatory.
1.

Evans focuses on the | anguage that required the jury to find
age as being "one of the reasons" for discharge; it contends that
the jury was required instead to find age to be "a determ native
factor" in the discharge decision

The standard of review for jury instructions is wusually
whet her the charge, as a whole, is a correct statenent of the | aw

and plainly instructs the jurors as to the principles of |aw

applicable to the factual issues confronting them United States



v. Chen, 913 F.2d 183, 186 (5th Gr. 1990) (citations omtted).
But, when, contrary to Fed. R Cv. P. 51, the appellant did not
object at trial to the charge, the appellant nust establish the
instruction (1) was an incorrect statenent of the law, and (2) was
probably responsible for an incorrect verdict leading to a
substantial injustice. Rodrigue v. Dixilyn Corp., 620 F.2d 537,
540-41 (5th Cr. 1980), cert. denied, 449 U S. 1113 (1981); see
Fed. R Cv. P. 61. In other words, for this strict standard, we
review the charge to determne if the error was so fundanental as
toresult inamscarriage of justice (fundanental error). Branch-
H nes v. Hebert, 939 F.2d 1311, 1319 (5th Gr. 1991).
A
Bef or e addr essi ng fundanmental error vel non, we turn to Evans

attenpt to excuse the |ack of objection to the instruction. Rule
51 provides, in part, that

[nj]o party nmay assign as error the giving or the

failure to give an instruction unless that party

obj ects thereto before the jury retires to consi der

its verdict, stating distinctly the matter objected

to and the grounds of the objection. Opportunity

shall be given to nmake the objection out of the

hearing of the jury.
Fed. R Cv. P. 51. Evans intimates that a |l ess stringent standard

of review should be applied because the district court did not

provide the opportunity to object. W disagree.?

2 I n Cosper v. Southern Pac. Co., 298 F.2d 102 (9th Cr. 1961),
a party sought to justify its lack of objection to an instruction
on the sane ground as Evans. In rejecting the contention, the

court did not interpret the "opportunity to object" provision of
Rul e 51

to nean that the judge nmust invite criticismof his
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B
W turn now to the two prongs for our fundanental error
revi ew.
1
As for the first prong (instruction an incorrect statenent of
the law), Evans states correctly that Spierer's burden under the
ADEA was "to show that his age was a determnative factor in
[ Evans'] decisionto fire him and that the court's instruction was
required to “convey to the jury [this] legal standard n
Haring v. CPC Int'l, Inc., 664 F.2d 1234, 1239 (5th Cr. 1981)

(second alterationin original) (quoting Loeb v. Textron, Inc., 600

F.2d 1003, 1019 (1st Cr. 1979)). The requirenent that age be a

i nstructions. | f counsel desires to object he
shoul d so indicate. He could say, ~May we approach
t he bench?' or "W desire to discuss a matter with
the court' or any one of a nunber of statenents
that would indicate to the court that he desired to
make an obj ecti on.

... [We see no reasons to relieve counsel fromthe
requi renent to make known his desire to object to
the court's instructions before the retirenent of
the jury. We, therefore, hold that counsel nust
indicate in sone manner before the jury retires
that he desires to make an objection to the
instructions before he can successfully contend
that the court has failed to conply with the
provi sions of Rule 51.

ld. at 104. Although in Swift v. Southern Ry., 307 F.2d 315 (4th
Cr. 1962), the Fourth Crcuit addressed the failure of a court to
seek, onits own initiative, objectionstoits instructions, it did
not hold that the district court was required to inquire whether
obj ections exist; the court described such a procedure as being
sinply "the desirable practice.” 1d. at 320. Later, the court
suggested, but did not hold, that if the charge as given was
obj ecti onabl e and prejudicial then reversible error would exist.
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determ native factor "requires nore than a jury finding that " age
was a factor that affected the [discharge] decision."" | d.
(quoting Loeb, 600 F.2d at 1019).

Qobvi ously, although the district court has broad discretionin
its conposition of jury instructions, they nust be fundanentally
accurate and not msleading. Walther v. Lone Star Gas Co., 952
F.2d 119, 125 (5th G r. 1992). As noted supra, we cannot, however,
confine our focus to the isol ated phrases that Evans chal |l enges; we
must consider the instructions as a whole. Federal Deposit Ins.
Corp. v. Mjalis, 15 F.3d 1314, 1318 (5th Gir. 1994).

In addition to the chall enged phrase, the district court also
instructed the jury as follows: "If and only if you find that age
was a determning factor in the defendant's decision to term nate
the plaintiff, you nust determne from a preponderance of the
evi dence whet her the defendant acted willfully." Spierer suggests

that this instruction, in addition to the standard i nstruction "not
to single out one instruction alone, as stating the |aw, but

[to] consider the instructions as a whole", mtigates any error
that may have occurred. But, the fornmer instruction does not
clarify or rectify the "one of the reasons" |anguage. On the
verdict form the final interrogatory queried, "Do you find froma
preponderance of the evidence that defendant's decision to
di scharge the plaintiff because of his age was willful?"; the jury
answered "No". Read together with the acconpanying instruction

the basis for the jury's "No" response is unclear; either the jury

determ ned that Evans' conduct was not willful, or it found that



the precedent condition ("[i]f and only if you find that age was a
determning factor") was not satisfied. Inlight of the context in
which the "one of the reasons”" and the "determning factor"”
| anguage was used, the jury could reasonably infer that they
constituted separate and distinct standards, not that the latter
clarified the forner.

Therefore, for purposes of this opinion, we assune that the
jury instructions and interrogatories, taken as a whole, failed to
convey the appropriate legal standard in an accurate and clear
manner . Accordingly, we turn to the second prong of our
fundanental error review. whether the instruction was probably
responsible for an incorrect verdict leading to a substantial
i njustice.

2.

In resolving the second prong, we nust determ ne whether a
properly charged jury could have found "sone evi dence" to support
its verdict, Purcell v. Seguin State Bank & Trust Co., 999 F.2d
950, 957 (5th Cir. 1993); in doing so we do not, however, engage in
a sufficiency of the evidence review

"Because direct evidence is rare in discrimnation cases, a

plaintiff ordinarily uses circunstantial evidence and inferences

therefrom to satisfy [his] burden of persuasion.” Rhodes .
Qui berson Gl Tools, _ F.3d __ , 1994 W. 658858, at *14 n.8 (J.
Emlio Garza, dissenting). "The accunul ation of circunstantia

evidence nore than neets the “any evidence' requirenment of the

pl ain [fundanental] error standard." Purcell, 999 F.2d at 957.



At the time of his discharge, Spierer, age 43, had been
working for Evans for 12 years, eventually becom ng manager of
Evans' store in San Antonio, Texas. Spi erer presented evidence
that when Evans term nated store managers over age 40, genera
statenents were given as the reason; nmanagers under the age of 40
were given nore descriptive justifications. For exanple, Spierer
identified three former managers, all over age 40, for whom the

stated reason for termnation was either "not neeting conpany

expectations" or "performance"; the reason for Spierer's

termnation was "not neeting conpany expectations". This is in
contrast to the reasons given for two term nated mangers under the
age of 40. One was term nated because his "store [was] not show ng
results. Need change in [ managenent] direction". The reason given
for the other, whomEvans adm tted was actually di scharged because
of sexual harassnment, was "m smanagenent: corporate di ssatisfaction
w th managenent ability & | eadership skills.™

Additionally, Spierer introduced perfornmance evaluations
covering his last five years at Evans. Al of the evaluations
listed Spierer's performance as sati sfactory or above; Evans rai sed
no concerns wth respect to that perfornmance. On the |ast
evaluation, conducted just over a year prior to Spierer's
termnation, his performance in 15 of 16 areas was graded as "above
average" or "excellent"; seven of these areas contained marks
hi gher than the previous year, while only one area was lower. In
attenpting to justify Spierer's dism ssal, Evans presented evi dence

that a nonth prior to his termnation, Spierer's new supervisor



visited the San Antonio store and discovered problens that
i ndicated that the store was not run properly.

As stated, for this prong of fundanental error review, our
task is not to reweigh the evidence. I nstead, we nust sinply
det erm ne whet her Spi erer presented sone evidence fromwhich a jury
could conclude that age was a determnative factor for his
di schar ge. We conclude that he did; therefore, Evans has not
denonstrated the requi site fundanental injusticeresulting fromthe
i ncorrect instruction.

L1,

For the foregoing reasons, we

AFFI RM



