UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50336
Summary Cal endar

DEAN PCOLLARD,
Pl ai ntiff-Appellant,

ver sus

TEXAS DEPARTMENT OF | NSURANCE
and PH L BALLINGER, in H's
| ndi vidual and O ficial Capacity,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

(A-93- CV- 551)
(Novenber 9, 1994)

Before PCOLI TZ, Chief Judge, SM TH and WENER, Crcuit Judges.
PER CURI AM *
Dean Pol | ard appeal s denial of his notion for |eave to anend

his civil rights conplaint and the dismssal of his action. W

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



affirmin part and vacate the dismssal in part and renmand.?

Pollard filed a charge of discrimnation agai nst his enpl oyer,
the Texas Departnent of Insurance, wth the Equal Enploynment
Qpportunity Comm ssion. Wthin 90 days of receiving a notice of
right to sue he filed suit, attaching the right-to-sue letter to
his conplaint. The conplaint alleged violation of the fourteenth
anendnent, actionable through section 1983, but did not invoke
Title VII of the Cvil R ghts Act of 1964, as anended.? On
Decenber 20, 1993 the Departnent noved for sunmary |udgnent.
Real i zi ng his oversight, on January 4, 1994 Pol | ard noved for | eave
to anend his conplaint to add a Title VII clai mbased on the facts
as originally alleged.? The district court denied Pollard' s
nmotion, granted sunmary j udgnent on t he basis of el eventh anendnent
immunity, and dismssed the suit. Pollard tinely appeal ed.

The Federal Rules of Civil Procedure nmandate that |eave to
anend "shall be freely given when justice so requires."* The

district court, however, denied | eave to anend on the grounds that

The di smissal of the 42 U.S.C. § 1983 conpl ai nt on grounds of
el eventh anendnent immunity is affirmed. The remand is to permt
Pol |l ard an opportunity to assert his Title VII claimwhich is not
barred by the el eventh anmendnent. Fitzpatrick v. Bitzer, 427 U S.
445 (1976); Cdark v. Tarrant County, Texas, 798 F.2d 736 (5th Cr
1986) (Title VII generally overrides the eleventh anendnent;
section 1983 does not).

242 U.S.C. § 2000e et seq.

3The amended conpl aint al so proposed to delete a reference to
the first amendnent which Pollard characterized as a scrivener's
error.

‘“Fed. R CGiv.P. 15(a); see also Ashe v. Corley, 992 F.2d 540
(5th Gr. 1993) (setting forth factors to be considered in
evaluating a notion for |eave to anend).
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Pol l ard knew he had a Title VIl claimwhen suit was filed and his
failure to assert the claimearlier indicated "a | ack of diligence
and possibly bad faith." W are persuaded that the district court
abused its discretion. The Departnent suffered no prejudice
what soever fromPollard's failureto plead a Title VII claimat the
outset. The original conplaint anply notified the Departnent of
the factual basis of Pollard's claimas well as the gravanen of his
legal theory -- the elenents of a section 1983 enploynent
discrimnation claim are essentially the sanme as those of a
Title VII claim?® Indeed, the attachnent of the notice of right to
sue to the conplaint should have alerted the Departnent that
Pol lard intended to invoke Title VII.

The record contains no indicia of bad faith. To the contrary,
the attachnent of theright-to-sue letter to the conplaint suggests
i nadvertence, as does the pronptness with which Pollard sought to
anend after the summary j udgnent notion brought the om ssion to his
attention; the summary judgnent notion was filed at the beginning
of the holiday season and Pollard noved to anmend inmmediately
thereafter. The om ssion reflects carelessness on the part of
Poll ard's counsel but it was inappropriate to deprive Pollard of
his claim particularly in the absence of prejudice to the

Departnent . ©

SWhiting v. Jackson State University, 616 F.2d 116 (5th Cr
1980) .

0On remand, Pollard's Title VII claimw Il relate back to the
date of filing of the original conplaint for purposes of satisfying
adm nistrative prerequisites. Sessions v. Rusk State Hospital, 648
F.2d 1066 (5th Cr. 1981).



The judgnent of dism ssal is AFFIRMED I N PART and VACATED I N
PART and the case is REMANDED for further proceedi ngs consistent

herew t h.



