IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50332
Summary Cal endar

Harol d A. Krueger,
Pl ai ntiff/Appel |l ant,
ver sus
Jack Brener, Sheriff of Comal County, et al.
Def endant / Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
( SA-92- CA- 223)

(February 8, 1994)
Bef ore JOHNSON, JOLLY, and DAVIS, Circuit Judges.!?
JOHNSON, G rcuit Judge:

Plaintiff brought this section 19832 action agai nst sheriff,
sheriff's surety and county alleging wongful arrest and mali cious
prosecution on charges of inpersonating a public official. The
district court granted the defendants notion for summary judgnent
and Krueger appeals. W affirmin part, reverse in part and

r emand.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

2 42 U.S.C. § 1983.



FACTS AND PROCEDURAL HI STORY

In Cctober of 1988, Harold Krueger was hired by (then) Cona
County Sheriff Fellers as a reserve | aw enforcenent officer.

Krueger was al so enployed as a jailor for Comal County. On January
1, 1989, defendant Jack Brener took office as Comal County Sheriff.
Citing an unwitten policy against dual comm ssions, Sheriff Brener
term nated Krueger's reserve officer status. Later, Krueger was
also termnated fromhis position as a county jailor.

On July 1, 1991, Krueger was at his apartnent in New Braunfels
when he di scovered a trespasser on the roof of the business where
his apartnment was | ocated. Krueger held the trespasser in custody
with a shotgun, hand-cuffed the trespasser, identified hinself as a
police officer and told the trespasser that he was under arrest.
Comal County deputy sheriffs arrived and took the trespasser into
cust ody.

On July 5th, 1991, a conplaint was issued agai nst Krueger for
i npersonating a public servant and the county nmagistrate issued a
capias for his arrest. On July 10, aware that he had a problem
with the Comal County Sheriff's Departnent, Krueger, along with his
father and his attorney, traveled to Schul enberg to di scuss
Krueger's enploynment with the Schul enberg chief of police, Lee

Hof frman.® After having been inforned that there was a warrant for

3 No one disputes that at all relevant tines Krueger was
i censed by TCLECSE (Texas Comm ssion on Law Enforcenent Oficer
St andards and Education) to be a police officer. The pivotal
i ssue, therefore, as to whether Krueger was a police officer on
July 1, 1991 is whether Krueger was conm ssioned (i.e. enployed) as
a police officer on July 1, 1991. See Tex. Adm n. Code § 211.1
(supp. 1994). In the early part of 1991, Krueger had been enpl oyed
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Krueger's arrest, Hoffman executed a TCLECSE form i ndi cating that
Krueger had been reinstated as a police officer for the Gty of
Schul enberg as of June 10, 1991.% Krueger's attorney then filed
these fornms with TCLECSE on that sane day, July 10, 1991.°

The next nmorning, on July 11, 1991, Conal County sheriff's
officers arrested Krueger. Thereafter, despite being nade aware of
t he Schul enberg reconm ssioning, a grand jury indicted Krueger on
the charge of inpersonating a public official. At trial in
Decenber of 1991, Krueger was acquitted.

Krueger brought the instant section 1983 action agai nst
Sheriff Brener and Comal County contending that Sheriff Bremer® was
aware of Krueger's status as a conmm ssioned police officer yet
mal i ciously directed the arrest and prosecution of Krueger. In
addition to his constitutional clains under section 1983, Krueger

al so asserted state law clains for false arrest, malicious

as a police officer for the city of Schul enberg. However, on July
5th, 1991, TCLECSE records reflected that that service ended on May
24, 1991.

4 In response to a call fromthe Comal County's District
Attorney's office, Hoffman al so sent a |etter explaining that
Krueger had been reinstated because Krueger had testified before a
grand jury on June 20, 1991. This letter listed Krueger's dates of
enpl oynent as March 8, 1991 to May 24, 1991 and June 10, 1991 to
present. However, the letter also stated that the only tine that
Krueger was enployed by the Gty of Schul enberg between June 10,
1991 and July 16, 1991 was on the day of his grand jury testinony
on June 20, 1991.

> Pursuant to Tex. Admin. Code § 211.11(h), an agency that
appoints an individual as a police officer who is previously
i censed must notify the comm ssion of the appointment within 30
days of the appointnent.

6 Krueger also sued Western Surety Conpany as the surety for
Br enmer .



prosecution and negligence against Brener. Pertinent to this
appeal , the defendants noved for summary judgnent as to Krueger's
section 1983 clains on the basis of qualified imunity and the
absence of an unconstitutional policy. The district court granted
this notion, and further, rendered summary judgnent sua sponte as
to Krueger's state law clains. Krueger now appeal s.
1. DI SCUSSI ON

A St andard of Revi ew

We review the district court's grant of a summary judgnent
noti on de novo. See Davis v. Illinois C R Co., 921 F.2d 616,
617-18 (5th Cr. 1991). A summary judgnent is appropriate if the
record discloses "that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent as a
matter of law." Fed. R Cv. P. 56(c).

B. Qualified Imunity

A governnent official performng a discretionary function is
shielded fromcivil liability for his actions so long as his
conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person would have
known. Harlow v. Fitzgerald, 457 U S. 800, 818, 102 S.C. 2727,
2738 (1982). This standard protects the official as long as his
"actions could reasonably have been thought consistent with the
rights they are alleged to have violated." Anderson v. Creighton
483 U. S. 635, 638, 107 S.Ct. 3034, 3038 (1987). Making qualified
immunity determ nations requires a two-step analysis. First, we

must determine if the plaintiff has stated a violation of rights



secured by the constitution and then we exam ne the objective
reasonabl eness of the defendant official's actions. Salas v.
Carpenter, 980 F.2d 299, 305-06 (5th Cr. 1992). In the instant
case, however, there is no need to assess the reasonabl eness of
Sheriff Brener's actions because he did not violate Krueger's
constitutional rights.

C The Arrest and the Prosecution

The key to this case is the existence of probable cause which
is a defense to false arrest, Pfannstiel v. Marion, 918 F.2d 1178,
1183 (5th Gr. 1990), and an essential elenent of malicious
prosecution. Pete v. Metcalfe, 8 F.3d 214, 219 (5th Gr. 1993).
"Probabl e cause exists "when the facts and circunstances within the
arresting officer's personal know edge, or of which he has
reasonably trustworthy information, are sufficient to occasion a
person of reasonabl e prudence to believe an offense has been
commtted.'" Bigford v. Taylor, 834 F.2d 1213, 1218 (5th Cr.),
cert. denied, 109 S.Ct. 66 (1988), quoting United States v.
Forrest, 620 F.2d 446, 453 (5th G r. 1980). The district court
found that probable cause did exist, and we agree.

As to the arrest on charges of inpersonating a police
officer,” it is undisputed that Krueger clainmed to be a police
officer on July 1, 1991 when he confronted the trespasser. It is

al so undi sputed that, on July 5, 1991, when the warrant for

” Under Texas law, a person inpersonates a public officer if
there is a fal se assunption or pretension by the person that he is
a public servant and overt action in that capacity. Tex. Penal
Code Ann. § 37.11(a).



Krueger's arrest was issued, TCLECSE records indicated that Krueger
was not conmi ssioned as a police officer.® Accordingly, there was
probabl e cause to support the issuance of the warrant for Krueger's
arrest. As the arrest was nmade on the basis of this properly
supported warrant, it sinply was not a false arrest. Thomas v.
Sans, 734 F.2d 185, 191 (5th Gr. 1984), cert. denied, 105 S.C
3476 (1985).°
As to the prosecution, Krueger contends that once the
i nformati on about the filing of the July 10, 1991 TCLEGSE form
whi ch stated that Krueger had been reinstated as a Schul enberg
police officer as of June 10, 1991, becane known, the prosecution
shoul d have ceased. The continuation of that prosecution, Krueger
alleges, is attributable to the malicious intent of Sheriff Brener.
Sheriff Brener counters, though, by relating that the facts
about the July 10, 1991 reconm ssioning were nmade known to the
district attorney, WIliam G bbons. G bbons testified in his
deposition that he was fully aware of the July 10, 1991
reconmm ssioning. Even so, G bbons believed that this information
was actually incul patory and not excul patory. This is because it
was obtained only after the warrant was issued and only because

Krueger, his attorney and his father travelled to Schul enberg and

8 |n fact, these records indicated that Krueger's enpl oynent
wth the Gty of Schul enberg had ended on May 24, 1991.

9 Krueger counts on the July 10, 1991, conm ssion executed by
Chi ef Hof fman of Schul enberg to establish that at the tinme of the
arrest on July 11, probable cause no | onger existed. However,
Krueger failed to present summary judgnent evidence that the Cona
County Sheriff's departnment was made aware of this action prior to
the arrest.



pressured Chief Hoffrman into executing the docunent. Accordingly,
G bbons decided to continue the prosecution. Mor eover, this
informati on was presented to the grand jury and the grand jury
returned an indictnent.

Under our precedent, the actions of these independent
intermedi ari es woul d break the chain of causation and insul ate
Sheriff Brener's actions even if they were malicious. Smth v.
Gonzal es, 670 F.2d 522, 526 (5th Gr. 1982), cert. denied, 103
S.C. 361 (1983). This chain of causation is broken, though, only
if the sheriff presented all the facts to the independent
internmediary and there was no m sdirection or wthhol di ng of any
relevant information by the sheriff. Hand v. Gary, 838 F.2d 1420,
1427-28 (5th Gir. 1988).

In light of this, Krueger has attenpted to nmake out his
mal i ci ous prosecution claimby alleging that Sheriff Brener did not
provi de G bbons or the grand jury with all of the docunents from
the investigation and thus the grand jury proceedi ngs and the
resulting indictnent were tainted. The district court found that
Krueger had rai sed doubt as to whether certain docunents in the
Sheriff Departnent's file were provided to G bbons. However, after
reviewi ng those docunents, the district court concluded that there
was not hi ng excul patory in those docunents. W agree. The
critical information was the filing of the TCLECSE formon July 10.
That informati on was made known to the district attorney and the
grand jury and nothing in the docunents allegedly not provided

materially adds to the excul patory force of Krueger's evidence.



Accordingly, we find that the action of the district attorney and
the grand jury were not tainted and thus were sufficient to break
the chain of causation from Sheriff Brener's actions even if they
were malicious. For that reason, Krueger's claimof malicious
prosecution against Brener fails.

D. County liability

The Suprene Court has held that a governnent entity can only
be held liable under section 1983 if the entity itself causes the
constitutional violation in issue. Monell v. Dept. of Soci al
Services, 436 U S. 658, 694, 98 S. Ct. 2018, 2037-38 (1978).
Vicarious liability is not a basis for recovery. |d. Instead, the
entity is only liable when the execution of its policy or custom
inflicted the injury. 1d.

In this case, the action against the county fails because
Krueger has not suffered a constitutional injury. Probable cause
supported both the arrest and the prosecution. Moreover, even if
t he prosecution was not supported by probable cause, the actions of
t he i ndependent internediaries broke the chain of causation.
Finally, Krueger has submtted no evidence of an unconstitutional
policy or customon the part of the county.

E. State Law C ai ns

Inits notion for summary judgnent, the defendants asserted
that Krueger's state law clains for fal se arrest, nalicious
prosecution and negligence should be dism ssed for |ack of
jurisdiction upon the dismssal of the federal clains. The

magi strate judge, however, retained jurisdiction, citing United



M ne Workers v. G bbs, 383 U S 727, 86 S.Ct. 1130 (1966), and
recommended that sunmmary judgnent be granted sua sponte on these
clains in favor of the defendants. Krueger contends that this was
error and we agree.

A district court may grant a notion for sunmary judgnment sua
sponte provided it gives proper notice to the adverse party.
Judwi n Properties, Inc. v. United States Fire Ins. Co., 973 F.2d
432, 436 (5th Cr. 1992); Fed. R CGv. P. 56(c). Thus, a district
court may only grant summary judgnent sua sponte if it grants at
| east ten days notice in advance of doing so. NL Industries, Inc.
v. GHR Energy Corp., 940 F.2d 957, 965 (5th Cr. 1991), cert.
denied, 112 S.C. 873 (1992). 1In this case, the nagistrate judge
did not give any notice, nmuch less ten days, that it intended to
grant summary judgnent sua sponte as to the state |aw cl ai ns.

The defendants attenpt to rehabilitate this |ack by pointing
to the delay between the nmagi strate judge's recomendati on and the
district court's adoption of that recomendati on. The nagistrate
j udge's Menorandum and Recommendation inforned the parties of their
right to object within ten days. Further, counsel for Krueger
moved to extend that tinme and, in fact, thirty-one days passed
before the district court adopted the magi strate judge's
recommendation. Accordingly, the defendants argue that this period
af forded Krueger adequate notice and opportunity to respond.

Wi |l e the defendants present a persuasive argunent, we are
bound by this Court's decision in Balogun v. I.N. S., 9 F.3d 347

(5th Gr. 1993). In that case, as in this case, this Court found



that the magistrate judge failed to give the adverse party any
notice that he was considering recomendi ng sunmary j udgnment
agai nst that party. Although the adverse party did file objections
to the magi strate judge's recomendati ons, and even though twenty-
two days passed before the district court adopted that
recommendation, this Court held that the district court erred in
adopting the magistrate judge's recommendati on because the
magi strate judge had failed to give the adverse party adequate
notice. 1d. at 352. In the sane way, we conclude that the
district court herein erred in adopting the magi strate judge's
recommendation as to the state | aw cl ai ns.
I11. CONCLUSI ON

The district court erred in granting summary judgnent sua
sponte in favor of the defendants as to the state |aw cl ai ns
because adequate notice of that intention was not given.
Accordi ngly, we REVERSE and REMAND as to the state | aw cl ai ns.
However, the judgnent of the district court is in all other

respects AFFI RVED
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