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Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Petitioner Scott WIllians (WIlians) appeals the district
court's order denying his petition for habeas corpus pursuant to 28
US C § 2255. Wlliams clains that his trial counsel and
appel l ate counsel were constitutionally ineffective and that his
sentence should not have been increased because the offense of

whi ch he was convicted was not the type for which the Sentencing

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Qui delines all ows career offender enhancenents. W affirm
Facts and Proceedi ngs Bel ow

The facts relevant to WIlians's conviction are recounted
fully in our unpublished opinion from his direct appeal. See
United States v. WIllianms, No. 93-8099 (5th Cr. Aug. 30, 1993).
Briefly, WIllians was involved with his wife, Connie, and Raynond
Allison in the manufacture and di stribution of nmethanphetam ne oi
fromthe WIllians's honme in Canmeron, Texas.! On May 4, 1991,
Wllians's step-brother, Phillip Foust (Foust), bought sone
met hanphet am ne oil fromConnie at the WIllians's honme and i nj ected
himself with it; WIllianms was present at the house during this
time. Soon thereafter, Foust passed out briefly; even after he was
revived, he continued to conpl ain of nausea and a bad headache, but
refused to seek nedical attention. Later that evening, after Foust
again |apsed into unconsciousness, neighbors took Foust to the
hospital. He died the next day of a brain henorrhage; the cause of
death was |isted as "Speed henorrhage-- Arphet am nes. "

Wllians pleaded guilty to one count of conspiracy to
di stri bute net hanphetam ne, inviolationof 21 U S.C. 88§ 841(a)(1),
846.2 The presentence report (PSR) recommended that WIlians be
classified as a career offender based on two previous convictions

for controll ed substance of fenses. Under the CGui delines' provision

. Al l'i son manufactured the nethanphetam ne oil, and Connie
sold it to specific custoners whom she contacted by phone.
WIllians used the drug and directed custoners to Connie.

2 WIllianms was indicted on two counts, the second for

di stribution of nethanphetam ne, including aiding and abetting.
The governnent agreed to dismss this count in return for
Wllians's guilty plea.



governing career offender enhancenents, US S G § 4Bl. 1,
WIllians's base offense level was therefore calculated at 30.3
Wthout the career offender enhancenent, WIIlians's sentencing
range woul d have been 24 to 30 nonths, based on a base offense
level of 10 and a crimnal history category of VI (14 crimna
history points); with it, his sentencing range was 168 to 210
months. WIllians's defense counsel did not object to the PSR on
the basis of the 8 4B1.1 career offender enhancenent.

I n addition, the PSR noted that section 5K2.1 woul d warrant an
upward departure if the district court found that Foust's death
resulted from WIllianms's involvenent in the offense. At the
sentencing hearing, in February 1993, WIlians's counsel argued
agai nst such a departure, pointing out that no autopsy had been
performed on Foust to determ ne the exact cause of death. Defense
counsel called his own witnesses to testify that Foust had been
conpl ai ni ng of severe headaches for a long tine and that the cause
of death coul d have been sone preexisting factor not accounted for
by the nedical personnel who attended Foust at the hospital.*
Nevert hel ess, the district court found that Foust's death resulted
fromhis ingestion of the nethanphetam ne oil distributed as part

of the conspiracy. It therefore departed upward from the

3 Section 4Bl1.1 provides for a base offense | evel of 32, but
the PSR recomended a 2-poi nt downward adj ustnment for acceptance
of responsibility. See U S.S.G § 3El. 1(a).

4 WIllians al so argued that Foust's death should not be
attributable to himbecause of his "mnor" role in the actual
event; he clained he did not even know that Foust had injected
hinmself until after it had al ready happened. The district court
rejected this argunent at sentencing.
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appl i cabl e Gui delines range to the statutory maxi numof 240 nont hs.

On direct appeal, WlIllianms challenged only the district
court's finding that the use of the nethanphetam ne oil was the
cause of Foust's death, claimng the evidence was insufficient to
support that concl usion. We held that, as there was sufficient
evi dence to support the conclusion that Foust's death resulted from
the ingestion of nethanphetam ne oil, the district court did not
abuse its discretion in deciding to depart upwards.

Wllianms then filed the section 2255 petition that is the
subject of the current appeal. He argued that his trial counsel
was ineffective in failing to object to the PSR s counting as two
separate convictions the two prior drug offenses on which the
recommended career offender enhancenent was based. WIIlians
clainmed that these two offenses were part of a comobn schene or
pl an and therefore constituted only one of fense. He al so contended
that his appell ate counsel was ineffective in not objecting to the
district court's failure to make a specific finding, pursuant to
Qui del i nes' section 5K2.1, that Wl lians i ntended Foust's death; he
claimed that, absent such an explicit finding, the district court
was not justified in upwardly departing to the top of the
perm ssi bl e sentencing range. Lastly, WIllians clained that the
conspiracy offense of which he was convicted is not the type of
of fense for which a career offender enhancenent is avail abl e under
the Quidelines. The district court rejected all these argunents
and, by My 10, 1994, order, dism ssed the petition. WIIlians

tinmely appealed to this Court.



Di scussi on

| nef fective Assistance of Counsel O ains

The standards under which we review a section 2255 petition
are famliar. "Relief under 28 U S.C 8§ 2255 is reserved for
transgressions of constitutional rights and for a narrow range of
injuries that could not have been raised on direct appeal and
woul d, if condoned, result in a conplete m scarriage of justice."
United States v. Segler, 37 F.3d 1131, 1133 (5th Gr. 1994)
(internal quotation marks and citation omtted). Moreover, because
habeas review is no substitute for an appeal, the petitioner my
not raise constitutional or jurisdictional issues for the first
time on collateral reviewunless he can establish "both “cause' for
his procedural default, and "actual prejudice' resulting fromthe
error." United States v. Shaid, 937 F.2d 228, 232 (5th Gr. 1991)
(en banc) (footnote omtted), cert. denied, 112 S.C. 978 (1992).

A substantiated claim of ineffective assistance of counsel
generally satisfies the cause and prejudice requirenents.®> United

States v. Pierce, 959 F. 2d 1297, 1301 (5th Cr.), cert. denied, 113

S.C. 621 (1992). "To succeed on any claim of ineffective
assi stance of counsel, a defendant nust show that: (1) the
attorney's representation fell below an objective standard of

reasonabl eness, and (2) there is a reasonable probability that
except for the attorney's unprofessional errors, the result of the

proceedi ng would have been different." ld. at 1302 (interna

5 There may be a limted exception to this principle when "an
adequate record exists to evaluate such a claimon direct
appeal ," Pierce, 959 F.2d at 1301, but that exception is not

rel evant here.



gquotation marks and citations omtted). Although the concl usion
that a petitioner has failed to satisfy one or both prongs of this
test is a mxed question of law and fact subject to our de novo
review, Beets v. Collins, 986 F.2d 1478, 1489 (5th Cr. 1993), the
findings of historic fact wunderlying the district «court's
conclusions will be upheld unless clearly erroneous, United States
v. Geen, 882 F.2d 999, 1002 (5th Cr. 1989).

The district court did not err in concluding that WIIlians
failed to prove either of his ineffective assistance of counse
clains. WIllians's trial counsel was not deficient in failing to
argue that the two prior drug offenses that forned the basis of the
career offender enhancenent were part of a common schene or plan,
thereby constituting only a single offense. See U S . S.G § 4Al1.2
cnty. (prior offenses are related only if they "(1) occurred on the
sane occasion, (2) were part of a single conmmon schene or plan, or
(3) were consolidated for trial or sentencing"”). The two offenses
i n question both involved a sale by Wllians to an undercover agent
of a small anount of nethanphetam ne; although the offenses
occurred five days apart, WIllians was arrested for both on the
sane day. The cases were tried together, but were prosecuted under
separate cause nunbers and were not consolidated for sentencing,
al t hough the sentences were to run concurrently.

This Court has held that none of these factors is sufficient
to prove that the prior crines were related for Cuidelines
pur poses. In United States v. Garcia, 962 F.2d 479 (5th Cr.),
cert. denied, 113 S. C. 293 (1992), the defendant argued that the

two heroin deliveries to which he pleaded guilty should have been



considered part of a comon schene or plan because they involved
substantially identical conduct and occurred nine days apart. W
rejected this contention and held that "[a]lthough the facts
surrounding the cases may be simlar, [s]imlar crines are not
necessarily related crines.”" 1d. at 482 (internal quotation marks
and citations omtted; second alteration in original). WIIlians
has not shown that he agreed with the undercover agent® to split a
single transaction or that the offenses were other than two
separate, distinct sales.” Trial counsel could not have been
deficient for failing to nmake an argunent that would have been
baseless in light of Garcia. See Smth v. Puckett, 907 F.2d 581,
585 n.6 (5th Cr. 1990) ("Counsel 1is not deficient for, and
prej udi ce does not issue from failuretoraise alegally neritless
claim"), cert. denied, 111 S.C. 694 (1991).

Wllians's contention that his appellate counsel was also
ineffective is simlarly unavailing. Wllianms clains that
appel | at e counsel was deficient for not arguing on appeal that the

district court made insufficient findings to support its decision

6 Wlliams clains that the sales were to the sane undercover
agent. Even if the record conclusively supported this assertion,
it would make no difference. In United States v. Ford, 996 F.2d
83 (5th CGr. 1993), cert. denied, 114 S.C. 704 (1994), we held

that this was a "distinction[] wthout a difference. . . . The

fact that the buyer was the sane did not nake the sales "rel ated
" 1d. at 86.

! Al t hough WIlians does not argue alternatively that the two

of fenses were consolidated for trial or sentencing, see US S .G §
4A1. 2 cnty., we note that Garcia also held that offenses are not
considered to be consolidated for trial nerely because the pleas
are accepted at about the sane tinme and that they are not

consol idated for sentencing nerely because the sentences are

i nposed at about the sanme tine and run concurrently. Garcia, 962
F.2d at 482.



to upwardly depart because of the death that occurred in this case.
He notes that section 5K2.1 "does not automatically suggest a
sentence at or near the statutory maxi num and contenpl ates that
the district court will "give consideration to matters that would
normal Iy distinguish anong levels of homcide, such as the
defendant's state of mnd." U S S.G 8 5K2.1 (policy statenent).
He argues that, pursuant to section 5K2.1, the district court was
required to nmake a specific finding that he i ntended Foust's death
and that his appellate counsel was deficient in failing to raise
this error on appeal.

On direct appeal, WIllians's counsel made only a general
argunent that there was insufficient evidence to support the
departure, not the nore detailed argunent WIlIlianms now clains
shoul d have been nmade. How counsel chooses to argue a case
however, is a tactical decision that presunptively falls within the
broad range of reasonably effective assistance, Anderson v.
Collins, 18 F.3d 1208, 1215 (5th G r. 1994); counsel is not
deficient for failing to pursue every conceivable nonfrivol ous
argunent that coul d have been made on a defendant's behalf. Smth
v. Collins, 977 F.2d 951, 960 (5th Cr. 1992), cert. denied, 114
S.Ct. 97 (1993).

Even assum ng that counsel was deficient in this regard
Wl liams has not shown that the result in his case would have been
different if nore detailed findings had been nade, and therefore
cannot denonstrate prejudice. See United States v. Faubion, 19
F.3d 226, 228 (5th Cr. 1994). The district court is not required

to nmake a specific finding that the defendant actually intended



death; it is sufficient that the evidence denonstrates that the
def endant's "conduct was such that he shoul d have anti ci pated t hat
a serious injury or death could result fromhis conduct.” United
States v. Davis, 30 F.3d 613, 616 (5th Cr. 1994), cert. denied,
115 S.&. 769 (1995). On direct appeal, this Court's opinion does
not assume that Wl lians i ntended Foust's death, but does note that
t he conspi rat ors manuf act ur ed net hanphetam ne in an injectable form
to increase its potency. United States v. WIlIlianms, No. 93-8099
(5th Cr. Aug. 30, 1993) at 2 n.1l; see also United States V.
| hegworo, 959 F.2d 26, 29 (5th Cr. 1992) (holding a section 5K2.1
departure reasonable when evidence denonstrated that defendant
appreciated the danger of distributing extraordinarily pure
heroin). Because the evidence in this case sufficiently supported
the departure, no prejudice for failing to raise the section 5K2.1
argunent resulted.
1. Career O fender Enhancenent

Wl lians al so argues that the conspiracy offense for which he
was convicted was not the type of offense that will support a
career of fender enhancenent under the Guidelines. In United States
v. Bellazerius, 24 F.3d 698 (5th Gr.), cert. denied, 115 S. . 375
(1994), we held that section 4Bl1.1 did not permt career offender
enhancenents for defendants convicted only of conspiracy offenses.

ld. at 702.8

8 Qur holding in Bellazerius was based on the Cuidelines
specific reliance on 28 U S.C. 8 994(h), which directs the

Sent enci ng Conm ssion to promnul gate gui del i nes specifying
sentences at or near the statutory maximumtermonly for

def endants convicted of crinmes of violence and substantive drug
of fenses. Bellazerius, 24 F.3d at 700-01. Although the
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Neverthel ess, Bellazerius is of no help to WIIians.
Techni cal m sapplications of the Cuidelines are not cognizable
under section 2255. United States v. Faubion, 19 F.3d 226, 233
(5th CGr. 1994); United States v. Vaughn, 955 F.2d 367, 368 (5th
Cr. 1992) (per curian.

WIllians's belated suggestion in his reply brief that the
failure to raise this issue at trial should be considered
ineffective assistance of counsel is not properly before us.
Wllians did not raise this argunent as an ineffective assistance
of counsel claimbefore the district court (or in his appellant's
brief in this Court); this is a necessary prerequisite to our
review, even when the petitioner is proceeding pro se. Yohey v.
Col lins, 985 F.2d 222, 225 (5th Cr. 1993).°

Concl usi on
The district court's denial of section 2255 relief is

AFFI RVED.

Commi ssi on has broader pronul gation authority under 28 U S. C. 88
994(a)-(g), and therefore could have nade conspiracy offenses
subject to the career offender provisions, we found that the
Comm ssion's specific reliance in section 4B1.1 on section 994(h)
inplicitly disclainmed other sources of authority. 1d. at 701-02.
We therefore held that the Comm ssion had exceeded its authority
ininterpreting section 4B1.1 to include conspiracy offenses,
even though it mght have had the authority to do so under other
subsections of the statute. 1d. at 702.

o Moreover, it is highly doubtful that WIllians could show

t hat counsel was deficient in his case. Bellazerius was decided
June 17, 1994, after the district court entered its order denying
WIllians's section 2255 notion, and long after his initial
sentenci ng and appeal. Qur Bellazerius opinion recognizes that
there is a circuit split on this issue. The first published
appel | ate opi nion reaching the sane result, United States v.
Price, 990 F.2d 1367 (D.C. Cr. 1993), was decided nore than two
months after WIllians was sentenced. Counsel is not necessarily
deficient for failing to anticipate changes in the law. See
Morse v. State of Texas, 691 F.2d 770, 772 n.2 (5th Gr. 1982).
We think that principle likely to be especially applicable when
the change is as technically sophisticated and nonobvi ous as was
t hat occasi oned by the Bell azeri us opinion.
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