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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ANTHONY S. M CEE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(SA- 93- CR- 275)
(Novenber 3, 1994)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

The grand jury charged Anthony S. McCGee, a person who had been
convicted of a felony, wth possession of a .25 caliber
sem automatic pistol (Count 1) and nmaking a fal se witten statenent

concerning his conviction on ATF Form 4473 (Count 2). M CGee

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



testified at trial, raising a defense of justification.

According to McGee, he purchased the firearmfor protection
Janes and Ant hony Dukes had shot him a year and a half earlier.
After McGee was rel eased fromthe hospital, Janmes Dukes shot at him
again while he was stopped at a gas station. Arthur "Papa" Dukes
went to his hone several tines and threatened McCee if he testified
agai nst the Dukes. Because of these threats and attacks, MCee
moved four tinmes. A few days before McGee purchased the firearmon
July 5, 1993, a nman attacked himwith a knife. MGee grabbed the
bl ade to protect hinself and, as a result, lost the use of two
fingers.

Ajury returned a verdict of guilty as charged on both counts.
The district court inposed concurrent terns of inprisonnent of 235
nmonths on Count 1 and 60 nonths on Count 2, concurrent terns of
supervi sed rel ease of five years on Count 1 and three years on
Count 2, and a special assessnent of $100.

OPI NI ON

McCGee chal l enges the adm ssion of rebuttal testinony by
Oficer Field concerning the circunstances under which |aw
enforcenent officers canme into possession of McCGee's gun. Oficer
Field testified that, on July 10, 1993, he responded to a
suspi ci ous-person call and found a young man, Andre Ford, |ying on
the ground held at gunpoint. The man holding the gun on Ford
stated that Ford had tried to break into a house and that he had a
gun in his pocket. The gun recovered from Ford was the sane gun

t hat McCGee had purchased five days earlier. The incident occurred



about two or three blocks from McCee's apart nent.

McCGee contends that Oficer Field' s testinony "that he
recovered McGee's firearm froma "kid" named Andre Ford, who was
attenpting to burglarize a hone, was irrelevant and highly
prejudicial." McCGee argues that, although there was no I|ink
bet ween McGee and Ford, "Field' s testinony inplied that McGee had
supplied the firearm to Ford" and "labelled MGCee as an
irresponsi ble man who would furnish a gun to a child.” M Cee
argues that the evidence was not adm ssible for inpeachnent or
rebuttal. Further, he contends that Field s testinony did not
concern other evidence already before the jury; therefore, it was
not inconsistent with McGee's testinony.

As a prelimnary matter, the Governnent asserts that reviewis
for plain error because MCee's objection to the adm ssion of
Field' s testinony was not specific enough to alert the district
court's attention to his "concern that it would be prejudicial to
himto allow the jury to hear testinony regarding a juvenile's
possession of a gun." The argunent is disingenuous at best.

The Governnent called Oficer Field to testify, and the
foll ow ng col |l oquy ensued:

[ Def ense counsel ]: | believe that the prosecutor is
going to call the police officer to attenpt to inpeach
M. MGCee's testinony about |eaving the gun or sonething
about the date of the recovery.

The prosecutor, on his cross exam nation, never gave
M. MCee a date, so that he could respond, so that there

IS no inconsistency to rebut.

This is sinply trying to get in, through the back
door, prejudicial material. It's not proper to be
brought before the jury.

[ Gover nnent ] : Well, your Honor, | guess it s
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prejudicial in that it shows the defendant |ied.
He said he left the gun in the apartnent on the 8th,

when he left town, and then he back tracked.

THE COURT: | will overrule the objection.
Previously, in a nmotion in limne at the start of the trial, and
during the Governnent's cross-examnation of MGee, counsel
objected to the admssion of evidence that the firearm was
recovered froma juvenile gang nenber. The district court carried
the notion in limne wth the trial and disallowed questions
concerning the recovery of the firearmon cross-exam nation. The
district court limted the scope of the Governnent's cross-
exam nation to questions concerning McCGee's conduct in buying the
gun to protect hinself and then leaving it in his apartnent when he
nmoved. In view of the previous objections and discussion,
counsel's objection to Oficer Field s testinony was specific
enough to nake the district court fully aware of the scope of the
obj ecti on.

Traditionally, district courts' control of the scope of

rebuttal evidence has been reviewable "only for a "gross abuse' of

discretion.”" United States v. Sanchez, 988 F.2d 1384, 1393 (5th

Cr.), cert. denied, 114 S. . 217 (1993). Rule 611(a) of the
Federal Rules of Evidence was neant to codify the judge's
di scretion and authority over the scope of rebuttal evidence. |[d.
The district court's decisions to allow or disallow rebuttal
testinony wll rarely be disturbed on appeal. 1d. (citing, inter

alia, Jack B. Weinstein & Margaret A Berger, Winstein's Evidence

1 611[01] at 611-30-31).



McCee's defense was based on the prem se that he needed the
gun to protect hinself fromthe Dukes famly. MGee's testinony
t hat he bought the gun for his protection was inconsistent with his
conduct in | eaving the gun behind in his apartnent, even though the
Dukes fol | owed hi mwherever he noved. The testinony concerning the
ci rcunst ances under which the firearmwas recovered was rel evant to
show t hat, al though McCGee asserted that he needed to purchase a gun
for protection on July 5, 1993, by July 10, 1993, the gun was in
t he possession of another. Contrary to McGee's contention, the
evidence that the firearmwas recovered froma juvenile was not so
prejudicial as to outweigh its probative val ue. There was no
evi dence that McCGee knew the juvenile or that McGee provided him
with the gun. Equally unavailing is McGee's argunent that Field' s
testinony did not concern other evidence already before the jury.
As di scussed, the evidence was relevant to the question whether
McCGee' s act of abandoni ng the gun was consi stent with his testinony
t hat he needed the gun for his protection. The evidence was proper
because it discredited McCGee's defense of justification, and the
district court did not abuse its discretion.

AFFI RVED.



