UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50292
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

STEPHEN R. WOOD and
DAVI D B. WAGNER

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Western District of Texas
(SA-93-CR-170)

(June 6, 1995)

Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Def endant s- appel l ants Stephen R  Wod (Wod) and David B
Wagner (WAagner) appeal their convictions on various counts of
conspiracy to counterfeit currency and passing counterfeit

currency. Finding no reversible error, we affirm

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Facts and Proceedi ngs Bel ow

On January 19, 1994, Wod, Wagner, and Adolfo WMagall anez
(Magal | anez) were charged in a second superseding indictnment with
one count of conspiracy to nake, possess, and pass counterfeited
currency, in violation of 18 US C. 8§ 371 (count 1). Wod and
Magal | anez were charged with one count of manufacturing counterfeit
currency, in violation of 18 U S.C. 8§ 471 (count 2). Counts 3, 4,
and 6 charged Wod, Magall anez, and Wagner, respectively, wth
passi ng counterfeit currency, in violation of 18 U S.C. 8§ 472, and

count 5 charged both Wod and Wagner with passing counterfeit

currency.
Wod, Wagner, and Magallanez were tried together. The
evidence presented at trial, largely in the form of eyew tness

testinony, revealed that sonetine in 1991, Wod began to devel op a
plan to produce counterfeit $10 bills using the facilities and
equi pnent available at his father's print shop in San Antonio
Texas. Although Wod did not work for his father and did not know
how to operate nost of the printing equipnment, he had keys to the
shop and periodically visited it, both during working hours and at
ni ght. Wagner, Whod's roommte, often acconpani ed Wod when he
visited the print shop. Wod also knew and occasionally visited
his father's enployees, including Magallanez, who operated the
offset printing press, and Howard Richie (R chie), who nade
phot ogr aphi ¢ pl at es.

Wod initially approached Shannon Davey (Davey), a friend and

free-lance artist who occasionally did work for Wod' s father



about producing sonme artwork to counterfeit $10 bills. Wod showed
Davey photocopies of various parts of a legitimate $10 bill and
said that he planned to make $100,000 in counterfeit currency and
pass it at gas stations and conveni ence stores. Davey declined to
hel p Wood. I n January 1992, Wod purchased one ream of 500 sheets
of an expensive, |ow demand bond paper from a |ocal supply shop.
He told his girlfriend, Mrchell Pegg (Pegg), that he planned to
print counterfeit currency on the paper. Several nonths
previously, Wod had told Pegg that he wanted to counterfeit $10
bills and had showed her enl arged photocopi es of various parts of
$10 bills.

In 1992, Wod recruited R chie and Magallanez to help him
produce counterfeit currency. Richie, who pleaded guilty before
trial and testified on behalf of the governnent, testified that he
agreed to help in the schene because Wod assured him that he
(Wod) would only pass the counterfeit bills to drug dealers, an
explanation that R chie credited because he knew that Wod and
Magal | anez were involved in dealing drugs. Havi ng been assured
that the counterfeit bills would not be passed to the genera
public, and thus believing that his chances of being caught were
greatly reduced, Richie agreed to nake photographic plates fromthe
negati ves Wod provided him Wod also provided Magall anez with
paper and ink to produce the counterfeit bills.

The three, together wth Wagner, produced approximtely
$19,200 in fake currency in one printing in Cctober 1992. On the
ni ght of October 17, 1992, Wod attenpted to pass one of the



counterfeit bills at a local gas station, and Wod and Wagner
passed at | east four counterfeit bills at a San Antoni o ni ght cl ub.
Wod and Wagner tol d Davey and anot her friend, Butch Akin, who were
wth Wod and Wagner that night, that the bills were counterfeit.
Subsequent |y, when the news nedi a began reporting that counterfeit
$10 bills were being passed in San Antoni o, Wod approached both
Davey and Akin and told themto keep qui et about the schene; Wod
al so told Pegg not to tell anyone what she knew.

The jury found Whod guilty of the conspiracy count and of all
the substantive counts in which he was nanmed. Wagner was found
guilty of conspiracy and the substantive count in which he was
named with Wod, but was acquitted of the other substantive count
in which he was nanmed alone.! Wod was sentenced to concurrent
terms of 37-nonths' inprisonnent and 3 years' supervised rel ease,
and Wagner was sentenced to concurrent terns of 15 nonths'
i nprisonnment and two years' supervised release. Wod and Wagner
tinmely appealed to this Court.

Di scussi on
Wagner's C ai ns

On appeal, Wagner clains that the nmagistrate judge who, with
the consent of all parties, conducted the jury voir dire erred in
not wutilizing Wagner's proposed question concerning the | egal

doctrine that nmere presence or know edge i s insufficient to convict

. Magal | anez was found guilty of the conspiracy and

manuf acturing counts, but was acquitted of the passing count in
whi ch he was naned al one. WMagal |l anez has not appeal ed his
convi ctions.



a defendant of conspiracy. The nmagistrate judge refused the
request ed questi on because he felt that delving into the details of
conspiracy law on voir dire would confuse the venire and that
Wagner's concern would be adequately addressed by the district
court's ultimate instructions to the jury. Wgner clains that the
magi strate judge's refusal to question the venire on this point
violated his due process right to a fair and inpartial jury.

The scope and content of voir dire is entrusted to the broad
di scretion of the district court, and we wll not disturb its
judgnent to exclude a proposed question unless the party claimng
error shows both an abuse of discretion and that he was |ikely
prejudi ced thereby. United States v. Ckoronkwo, 46 F.3d 426, 433
(5th Gr. 1995). It is not an abuse of discretion to fail to ask
a proposed question on voir dire if the overall voir dire
exam nation and the instructions given at trial adequately protect
the party's interests. United States v. WIllians, 573 F.2d 284,
287 (5th CGr. 1978). That stricture was observed here. The
magi strate judge's voir dire adequately established that the venire
menber s under st ood and woul d abi de by t he presunpti on of i nnocence,
would hold the governnent to proof of the charges beyond a
reasonabl e doubt, and would not consider the indictnent or any
failure of any of the defendants to testify as evidence of guilt.
These questions were nore than adequate to ensure that the venire
would follow the law, the nmagistrate judge did not abuse his
discretion by failing to question the venire on the nore particul ar

details of the defense's legal theories. See id. at 287-88 (when



trial court's questions adequately probed potential jurors' biases,
it was not an abuse of discretion to refuse to question the venire
concerning their understanding of particular legal matters).
Moreover, at the conclusion of the evidence, the district court
gave a detailed and legally accurate instruction on nere presence
and nere knowl edge in relation to the crinme of conspiracy. See
WIllianms, 573 F.2d at 287. No error occurred here.

Wagner al so argues that the district court plainly erred in
admtting testinony from two co-conspirators concerning their
convictions followng plea agreenents with the governnent. ']
review for plain error because there was no objection at trial to
the adm ssion of the allegedly prejudicial testinony. United
States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc),
cert. denied, 115 S. C. 1266 (1995). Wagner's reliance on our
decision in United States v. Leach, 918 F.2d 464 (5th Gr. 1990),
cert. denied, 111 S C. 2802 (1991), however, 1is msplaced.
Al t hough in Leach we recogni zed "t hat evi dence about the conviction
of a coconspirator is not adm ssible as substantive proof of the
guilt of a defendant,"” id. at 467 (footnote omtted), and therefore
"[wWe consistently have held a prosector's reference to such
convictions to be plain error,” i1d., we nade clear that the
adm ssion of this evidence was problematic because the convicted
co-conspirator did not testify at trial. 1d. at 467 n.4, 468.

In contrast, evidence that a wwtness is testifying as a result
of a plea agreenent with the governnent is valid for purposes of

i npeachnent, and we have consistently recognized that the



prosecution may "blunt[] the sword of anticipated inpeachnent by
revealing the information first." ld. at 467 (citation and
internal quotation marks omtted); see also id. at 467 n.4
("Preenptively introducing this evidence nerely attenpts "to take
the wind out of the defendant's sails regarding the wtness'
credibility,' but does so with no prejudice to the defendant.")
(citation omtted). | ndeed, we applied this very principle in
Leach itself, finding no error in the prosecution's eliciting
evidence of a testifying wtness's plea agreenent. Here the
testinony of the witnesses showed their guilt; the defense attacked
their credibility on the basis of their plea agreenents. The
district court commtted no error, nmuch less plain error, in
admtting this testinony.

Il. Wod' s d ains?

Wod initially contends that the evidence was insufficient to
support his convictions. His argunent anounts to no nore than a
series of contentions that the w tnesses against him were not
credible. The credibility of witnesses, however, is a matter |eft
solely to the jury. United States v. Layne, 43 F.3d 127, 130 (5th
Cr.), cert. denied, 115 S. . 1722 (1995). The evidence of Wod's

guilt was overwhel m ng. Viewng all the evidence and the

2 In his reply brief, Wod, who is pro se on appeal, attenpted
to adopt the argunents presented by Wagner, who is represented by
appoi nted counsel, in his brief. W do not consider argunents
raised for the first tinme in a reply brief. United States v.
Prince, 868 F.2d 1379, 1386 (5th Cr.), cert. denied, 110 S. C
321 (1989). Moreover, because we have concl uded that none of
Wagner's argunents on appeal presents a claimof reversible
error, Wod's attenpted incorporation would be unavailing in any
event .



reasonabl e i nferences therefromin the light nost favorable to the
verdict, as we are required to do in reviewing a challenge to the
sufficiency of the evidence, we conclude that a reasonable jury
could have found Wod qguilty beyond a reasonable doubt of the
conspi racy, manufacturing, and passing offenses wth which he was
char ged. United States v. Nguyen, 28 F.3d 477, 480 (5th Gr.
1994) .

Next, Whod argues that the district court erred in refusing
his notion for a severance of his trial from Magal |l anez's on the
ground that Wod and Magal | anez presented irreconcil abl e defenses
at trial. Wod's defense at trial was that he was not involved in
the conspiracy; Wod clainms this defense was inconsistent with
Magal | anez' s contention that he (Magal | anez) was pressured by Wod
into participating in the schenme because he feared | osing his job.

As a general rule, defendants indicted for conspiracy should
be tried together. United States v. Neal, 27 F.3d 1035, 1045 (5th
Cr.), cert. denied, 115 S.Ct. 530 (1994), and cert. denied, 115
S.C. 1165 (1995). W reviewthe denial of a notion for severance
for abuse of discretion. | d. The Suprenme Court has recently
stated that Rule 14 does not require severance as a matter of |aw
when co- def endants present nutual |y excl usive defenses.® Zafiro v.
United States, 113 S. Ct. 933, 937-38 (1993). Defendants properly

joined for trial should not be severed unless "there is a serious

3 "Defenses are antagonistic if they are nutually exclusive or
unreconcil able, that is, if the core of one defendant's defense
is contradicted by that of another." Neal, 27 F.3d at 1046
(citation and internal quotation marks omtted).
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risk that a joint trial would conprom se a specific trial right of
one of the defendants, or prevent the jury frommaking a reliable
j udgnent about guilt or innocence."” Id. at 938. Even if prejudice
is shown, severance is not mandatory, and the district court acts
wthin its broad discretion in determning that sone other
remedysqQf or exanple, a proper jury instructionsQshoul d be granted.
| d.

We conclude that the district court did not abuse its
di scretion here. Putting aside the fact that WMagallanez's
suggestion that he was pressured into joining the conspiracy i s not
properly considered a "defense,"* the governnent elicited testinony
froma nunber of w tnesses that Wod had no authority at the print
shop what soever, clearly denonstrating that Magal | anez' s contention
that he feared losing his job if he did not participate was far-
fetched at best. Under these circunstances, it is difficult to see
how Wod was prejudiced by the denial of the severance notion.
Moreover, the district court gave an appropriate |imting
instruction adnonishing the jury to <consider the evidence
separately as to each defendant, a renedy specifically approved by

the Zafiro Court. Id. at 939. Such an instruction was undoubtedly

4 Magal | anez did not testify, and neither did Wod or Wagner.
Magal | anez' s | awyer attenpted to raise the "pressure" theory by
cross-exam nation of governnment w tnesses. He did not argue that
Magal | anez was truly coerced into participation. Coercion nmay be
a legal defense to sone crinmes. As the district court explained
inits unchallenged instructions to the jury, however,
Magal | anez' s contention that he was pressured into participating
was not a denial of guilt, but nore in the nature of a request
for mtigation of punishnment, a natter for consideration only at
sent enci ng.



sufficient to cure whatever concei vabl e prejudi ce m ght have ari sen
fromthe joinder of the co-conspirators.

Finally, Wod alleges that the district court erred at
sentencing in adjusting his Quidelines offense | evel based on its
determ nations that he was a | eader or organi zer of the conspiracy
and that he obstructed justice. Wod's presentence report (PSR)
recommended both adj ustnents. The district court generally nmay
rely on the PSR in making sentencing decisions. United States v.
Gracia, 983 F.2d 625, 629 (5th Gr. 1993). Apart from his bare
objections to the PSR s recommended adjustnents, Wod presented
nothing that would undermne the reliability of the PSR s
determ nation that the adjustnents were warranted. See United
States v. Ayala, 47 F.3d 688, 690 (5th Cr. 1995) ("The defendant
bears the burden of denobnstrating that the PSR is inaccurate; in
t he absence of rebuttal evidence, the sentencing court may properly
rely on the PSR and adopt it. The court is free to disregard a
defendant's wunsworn assertions that the PSR is wunreliable.")
(citations omtted). |In addition, the evidence presented at trial
overwhel mngly tended to indicate that Wod was the notivating
force behind the conspiracysQthat he recruited the participants,
supplied the necessary materials, and exercised a significant
anount of control over the entire operation, including both the
manuf acturing and the distribution of the counterfeit bills. Asto
the obstruction adjustnent, three wtnesses testified at trial
that, after it becane known that the Secret Service was

investigating the origin of the counterfeit bills, Wod told them
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to keep qui et about the schene and counsel ed one of themto lie to
investigators if questioned. The adjustnents were proper.
I11. Adm ssion of Evidence of Drug Use

Bot h Wagner and Wod al |l ege error in the adm ssion in evidence
of the testinony of various wtnesses concerning Wagner's and
Wbod' s prior drug use and their drug rel ati onships with Magal | anez.
They claim this was inproper extrinsic character evidence and
shoul d have been excluded. See Fed. R Evid. 404(b) ("Evidence of
other crines, wongs, or acts is not admssible to prove the
character of a person in order to show action in conformty
therewith."). W review the district court's decision to admt
such evidence only for abuse of discretion. United States v.
Davis, 19 F.3d 166, 171 (5th Gr. 1994).

In this case, the district court found that the drug evi dence
was "intrinsic" to the conspiracy charges. "Evidence that is
“inextricably intertwined" with the evidence used to prove a crine
charged is not “extrinsic' evidence under Rule 404(b). Such
evidence is considered "intrinsic' and is adnm ssible "so that the
jury may evaluate all the circunstances under which the defendant
acted."" United States v. Royal, 972 F.2d 643, 647 (5th Cr.
1992), cert. denied, 113 S.Ct. 1258 (1993) (citation omtted). The
district court found that the drug evidence was intrinsic because
it helped the jury understand the full nature of the relationship
between the conspirators and expl ained why Wod trusted each of
them as well as the testifying witnesses, with the details of the

counterfeiting schene. The court also explicitly found that, to
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the extent such evidence was not intrinsic to the conspiracy
charges, it was relevant to prove notive, opportunity, intent, and
preparation, and that its probative val ue was not outwei ghed by its
prejudicial effect. See Fed. R Evid. 404(b).

We have hel d that evidence that hel ps the jury understand the
nature of the relationship between the conspirators and eval uate
the |ikelihood of their having conspired as charged is intrinsic to
the conspiracy. Royal, 972 F.2d at 648; United States v. Stovall,
825 F.2d 817, 825 (5th Cir.), anended, 833 F.2d 526 (1987). In
this case, Richie testified that he agreed to participate in the
conspi racy because Wod assured him that the counterfeit bills
woul d be passed only to drug dealers and that he credited this
assertion because he knew of Wod' s and the other conspirators'
i nvol venent in drugs. W agree with the district court that nost,
if not all, of the other witness testinony concerning Wod s and
Wagner's involvenent in drugs helped to explain how the
conspirators cane together and why they trusted one another. As
such, the evidence was intrinsic and properly admtted.

To the extent that any of this evidence was not intrinsic, we
conclude that the error in admtting it was undoubtedly harm ess.
The evi dence agai nst the conspirators was ot herw se overwhel m ng.
See United States v. Otiz, 942 F.2d 903, 915 (5th Gr. 1991),
cert. denied, 112 S.Ct. 2966 (1992) (error is harmess if it is
obvi ous that sanme result woul d have been reached even if the error
had not occurred). The court also was extrenely vigilant in

cautioning the jury, both during the trial and in its final
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instructions, of the limted use which could be made of this
evi dence. In addition, and nost significantly, as noted above
much of the evidence was properly adm tted; once the def endants had
been tarred with that brush, any further such evidence that my
have been i nproperly adm tted undoubtedly did not affect the result
in this case. The fact that Wagner was acquitted of one of the
counts for which he was indicted shows that the evidence did not
unduly influence the jury and further supports our concl usion that
its adm ssion did not prejudice the defendants.
Concl usi on
The defendants' convictions and sentences are

AFFI RVED.
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