UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

94- 50286
(Summary Cal endar)

ABDUL SHAHEED,
Plaintiff-Appellant,

ver sus

WAYNE SCOTT, Director
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W 93- CV- 155)

March 22 1995

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Abdul Shaheed appeal s the district court judgnent denying his
petition for a wit of habeas corpus. For the follow ng reasons,

the judgnent of the district court is affirned.

BACKGROUND
Abdul Shaheed is a prisoner of the State of Texas, serving an

enhanced sentence of 35 years for the offense of robbery (repeat

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of f ender) . After exhausting state renedies, Shaheed filed a
federal habeas corpus petition asserting the followng errors: 1)
the trial court failed to charge the jury on the |esser included
offense of theft, 2) the trial court erroneously gave an
instruction to the jury on the law of parties, 3) the indictnent
was defective because it failed to give notice of the charge
against him and 4) his counsel rendered ineffective assistance in
several instances.

The respondent filed a notion for summary judgnent, and the
magi strate judge recommended that the district court grant the
respondent's notion and deny relief. After considering Shaheed's
objections to the nmagistrate judge's report, the district court
denied relief and dism ssed the action. The district court granted
Shaheed' s application for a certificate of probable cause (CPC) and
denied his notion for appointnent of counsel.

Shaheed seeks habeas corpus relief, contending that his
federal rights have been violated. A habeas corpus petitioner to
whom the district court has denied relief may proceed on appea
only upon a substantial showi ng of the denial of a federal right.

Barefoot v. Estelle, 463 U S. 880, 893, 103 S.Ct. 3383, 3394, 77

L. Ed.2d 1090 (1983). Because the district court issued a
certificate of probable cause, we address the nerits of Shaheed's
petition. See id. at 893, 103 S.Ct. at 3395 (requiring review on
the nerits if CPC granted); see also 28 USC § 2253

(1988) (expl aining certificate of probable cause procedure).



DI SCUSSI ON
| SSUE 1:

Shaheed argues that the trial court violated his due process
rights by failing to instruct the jury on the |esser included
of fense of theft. "In a non-capital . . . case, the failure to
give an instruction on a |l esser included offense does not raise a

federal constitutional issue." Valles v. Lynaugh, 835 F.2d 126,

127 (5th Cr. 1988). There is no nerit to this claim
| SSUE 2:

Shaheed contends that it was appropriate to instruct the jury
on the law of the parties.! In an argunent related to issue 1, he
argues for the first time on appeal that the charge to the jury
shoul d have i ncluded an instruction that the | aw of the parties was
applicable to the | esser offense of theft as well. "[l]sues raised
for the first tinme on appeal are not reviewable by this court
unl ess they involve purely | egal questions and failure to consider

themwould result in manifest injustice.” Vernado v. Lynaugh, 920

320, 321 (5th Cr. 1991). Failure to consider the issue wll not
result in manifest injustice. An inproper state-court instruction
vi ol at es due process only when the "ailing instruction by itself so

infect[s] the entire trial that the resulting conviction violates

1Shaheed at tines seens to argue that the state trial court's
action in having hi mhandcuffed and gagged for a few nonents during

the jury voir dire violated his rights. W note that such
procedures are constitutional when the defendant has becone
di sruptive, see Illinois v. Allen, 397 US. 337, 343, 90 S. C

1057, 1061, 25 L.Ed.2d 353 (1970), and Shaheed had becone
disruptive at trial.



due process." Henderson v. Kibbe, 431 145, 154 (1977)(interna

gquotation and citation omtted). As we have al ready deci ded above,
the failure to give an instruction on a |esser included offense

does not raise a federal constitutional issue. See Valles, 835

F.2d at 127. Shaheed's claimin this regard is neritless.
| SSUE 3:

Shaheed contends that the indictnent was insufficient because
he was charged with the of fense of robbery but the State presented
evidence to support a charge of aggravated robbery. The
sufficiency of a state indictnent "is not a matter for federa
habeas corpus relief unless it can be shown that the indictnent is
so defective that the convicting court had no jurisdiction."

MIlard v. Lynaugh, 810 F.2d 1403, 1407 (5th Cr.), cert. denied,

484 U.S. 838, 108 S. &, 122, 98 L.Ed.2d 81 (1987) (internal
gquotation and citations omtted). "[T] he question of whether a
defective charging instrunment deprived the state court of
jurisdiction is foreclosed to a federal habeas court if the
sufficiency of the [charging instrunment] was squarely presented to
t he hi ghest court of the state on appeal, and that court held that
the trial court had jurisdiction over the case." [|d. (interna
gquotation and citations omtted).

The sufficiency-of-the-indictnment issue was presented to the
trial court by application for wit of habeas corpus. The Texas
Court of Crimnal Appeals adopted the trial court's express
findings that the indictnent was sufficient and denied relief.

Thus, the highest state court on appeal has held that the



i ndictnment was sufficient for jurisdiction in state court. See

Al exander v. McCotter, 775 F.2d 595, 599 (5th Cr. 1985). Shaheed

is not entitled to habeas corpus relief on this claim See
MIllard, 810 F.2d at 1407.
| SSUE 4:

Shaheed contends that he was deprived of the effective
assi stance of counsel in violation of the Sixth Amendnent. He
asserts that counsel failed to seek a bond reduction hearing, did
not communi cate with himto devel op an understandi ng of the | egal
i ssues and to establish a defense strategy, failed to object when
he was tried for aggravated robbery rather than the offense naned
in the indictnment, effectively subjected him to  hybrid
representation by filing Shaheed's pro se notions, failed to object
to the introduction of the "deadly weapon" into evidence, and did
not seek a jury of Shaheed's peers because none of the jurors were
African- Anericans or nenbers of the Islamc religion. Shaheed
argues that he suffered prejudice because counsel's deficient
performance placed "himin the cul pable nental state of having no
formal representation"” and caused himto be convicted of an of fense
not charged in the indictnent.

To support this claim Shaheed nust prove two conponents: 1)
that counsel made errors that were so serious that they deprived
him of his Sixth Amendnent guarantee and 2) that the deficient

performance prejudi ced his defense. See Strickland v. Washi ngt on,

466 U.S. 668, 687 (1984). "Judicial scrutiny of counsel's

performance nmust be highly deferential." 1d. at 689. "[C(C]ounse



is strongly presuned to have rendered adequat e assi stance and nade
al | significant decisions in the exercise of reasonable
prof essional judgnent." [d. at 690. |In order to show prejudice,
the petitioner nust denonstrate that counsel's errors are so
serious as to deprive him of a trial whose result is fair or

reliable. See Lockhart v. Fretwell, us _ , 113 S. . 838,

844, 122 L.Ed.2d 180 (1993). Wen it is easier to dispose of an
ineffectiveness claim on the ground of Ilack of sufficient

prejudi ce, "that course should be followed." Strickland, 466 U. S.

at 697.

Shaheed' s argunents concerning the introduction of the deadly
weapon and the array of the jury need not be addressed because t hey
are raised for the first tinme on appeal and are not purely | egal

gquestions. See Varnado, 920 F.2d at 321. As to Shaheed's ar gunent

that he was convicted of aggravated robbery, there is no factual
basis for this contentionin the record. The record indicates that
he was convi cted of robbery.

Shaheed's argunents that fall under the rubric that counsel
failed to communicate with him concerning his defense and tria
strategy also fail because Shaheed has not denonstrated deficient
per f or mance. Before the trial began, the trial court permtted
Shaheed to be heard on the subject of his dissatisfaction with
counsel 's representation. Counsel inforned the trial judge that he
and Shaheed di sagreed concerning the necessity of presenting a
certain audio tape into evidence and that counsel felt that they

were ready to go to trial. The trial court infornmed Shaheed that



he was represented by a very good | awyer who had his best interests
at heart and recessed to permt Shaheed to conference with counsel.
After the conference, Shaheed expressed that he still was not
confortable with the representation. He insisted that counse
advise the trial court that he would Ii ke a new attorney to counsel
hi mconcerning a defense. The trial judge exam ned the record and
determned that counsel had filed a notion to appoint an
i nvestigator, which had been granted, and notions for di scovery and
i nspecti on.

Further, Shaheed had received a formal arraignnment and a
hearing on his notions. Concluding that counsel had done a good
j ob representing Shaheed, the trial judge deni ed Shaheed' s request
for new counsel. Shaheed did not identify any possi bl e defense at
trial or present facts that would have assisted counsel in
formul ati ng an appropriate defense. Even now on appeal, Shaheed
does not identify such a defense; therefore, he has not
denonstrat ed deficient performance because he has not "overcone the
presunption that, under the circunstances, the challenged action

"m ght be considered sound trial strategy.'" Strickland, 466 U. S.

at 689.

As to the remaining issue, Shaheed has not alleged facts to
establish how counsel's alleged failure to seek a bond reduction
hearing or his conduct in filing Shaheed's pro se notions deprived
himof a trial whose result is fair or reliable. Therefore, he has

not denonstrated prejudice.



CONCLUSI ON
For the foregoi ng reasons, the judgnent of the district court
di sm ssing Shaheed's petition for a wit of habeas corpus is

AFF| RMED.



