IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50254
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
Bl VI AN VI LLALOBOS- MADRI D,
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 94- CA-021 (MO 93-CR-32)
) (Novenber 16, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *
Bivian Vill al obos-Madrid (Villalobos) noves this Court for

| eave to proceed on appeal in forma pauperis (IFP). "To proceed

on appeal [IFP], a litigant nmust be economcally eligible, and

hi s appeal nust not be frivolous." Jackson v. Dallas Police

Dep't, 811 F.2d 260, 261 (5th Gr. 1986). The second
requi renent, whether Villalobos' appeal is not frivol ous, does
not require probable success on the nerits. 1d. "The [C]ourt

only exam nes whet her the appeal involves "|egal points arguable

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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on their nerits (and therefore not frivol ous).'
Even if Villalobos is economcally eligible, he fails to
nmeet the second requirenent. Villalobos argues that the
sentencing court erred in applying US.S.G 8§ 2L1.2(b)(2) instead
of subsection (b)(1). "Nonconstitutional clains that could have
been rai sed on direct appeal, but were not, may not be asserted

in a collateral proceeding." United States v. Vaughn, 955 F.2d

367, 368 (5th GCr. 1992). Technical applications of the
gui del i nes are not cogni zabl e under 28 U. S.C. § 2255. |d.

To the extent that Villalobos argues that the I NS docunent
created sone sort of due process right to a sentence of no nore
than two years, controlling casel aw has determ ned that the INS
docunent has no | egal effect upon subsequent conviction and

sentencing for illegal reentry into this country. See United

States v. Perez-Torres, 15 F.3d 403, 406-08 (5th Cr.), cert.

denied, 115 S. . 125 (1994).
Because the appeal does not involve |egal points of arguable

merit, the appeal is frivolous. See Jackson, 811 F.2d at 261

The appeal is DI SM SSED as frivolous, see 5th CGr. R 42.2, and
the notion to proceed IFP is DENIED. Fed. R App. P. 24(a).
APPEAL DI SM SSED. MOTI ON DENI ED

ld. (citations omtted).



