UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-50253

(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAVES CHANDLER GROESSEL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(M92-CR-5-2)

(Novenber 1, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Janes Chandl er G oessel appeals a two-year sentence inposed
upon revocation of his supervised release. He contends that the
district court should have given him notice of its intention to
depart upward fromthe recommended sentencing range, and that the
sentence i nposed was plainly unreasonable. Finding that notice of

an intention to depart upward from a policy statenent

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



recommendation is not required, and that the sentence was not
pl ai nl y unreasonabl e, WE AFFI RM
I

Janes Chandl er Groessel pleaded guilty to a violation of 18
US C 8§922(g) (1) (1988)))felon in possession of afirearm)and was
sentenced to thirty-three nonths of inprisonnment and two years of
supervi sed rel ease. Under the conditions of his supervised
rel ease, G- oessel was required to submt truthful nonthly reports
to his probation officer, notify his probation officer within 72
hours of a change in enploynent, and refrain from using or
possessing controlled substances. A special condition of
supervi sed release also required Groessel to participate in an
approved drug and al cohol treatnent program as directed by the
probation officer.

Wthin two nonths of Goessel's release from prison, his
probation officer filed an arrest warrant petition in the district
court alleging that Groessel had violated the conditions of his
supervi sed release by submtting a false nonthly report to his
probation officer, failing to informhis probation officer that he
changed jobs or had been term nated from his enploynent, testing
positive for cocai ne use on four occasions, and failing to make an
appoi ntnent for inpatient drug treatnent as directed by the
probation officer. Based on the probation officer's petition, the
governnent filed a notion to revoke G- oessel's supervised rel ease.
When the district court conducted a hearing on the governnent's

nmotion, G oessel admtted that he had violated the terns of his
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supervi sed release, and the district court accordingly revoked
G oessel 's supervised release. |n inposing sentence, the district
court considered the recommended range of seven to thirteen nonths
suggested by the policy statenent contained in the United States
Sent enci ng Conmi ssion's CQui deli nes Manual ,! but determ ned that an
upward departure was warranted in light of Goessel's repeated
serious violations. The district court sentenced Goessel to
twenty-four nonths of inprisonnment, the maximnumterm permtted by
statute.?

G oessel appeals the district court's decision on the grounds
that 1) his sentence is in violation of |aw because the district
court should have given him notice that it intended to depart
upward fromthe recomended sentencing range suggested in Chapter
7 of the Sentencing Guidelines; and 2) the sentence of twenty-four
mont hs of inprisonnment inposed by the district court was plainly

unr easonabl e.

! Uni ted States Sentencing Conm ssion, QGuidelines Manual, § 7Bl.4(a)
(Nov. 1993) [hereinafter Sentencing Guidelines]. Chapter 7 of the Sentencing
Gui del i nes provides a sentencing table that recomrends ranges of inprisonment
upon the revocation of supervised rel ease. The ranges of inprisonnent are
determined by plotting the crimnal history category against the grade of
violation of the conditions of supervised release. See U S.S.G § 7Bl.4(a), p.s.
Groessel violated two conditions of his supervised rel ease by not informng his
probation officer within 72 hours that he had been term nated fromhis job and
then stating on his nmonthly report to his probation officer that he had not
changed jobs or been termnated. In fact, G oessel had been termnated fromhis
position at Riley Drilling Conpany on February 24, 1994, for failing to show up
to work. Groessel did not informhis probation officer of this until March 3,
1994. He repeatedly violated a third condition by testing positive for cocai ne
use four tines. Lastly, Groessel violated a special condition by failing to make
an appoi ntnent for inpatient drug treatnent as directed by his probation officer.
These were Grade C violations. Goessel's crinmnal history category, based on
his conviction of felon in possession of a firearm was Category V. Plotting
Groessel's Grade Cviolations of the conditions of his supervised rel ease agai nst
his original crimnal history Category V yields a recommended sentenci ng range
of seven to thirteen nonths.

2 18 U.S.C. § 3583(e)(3)(1988 & Supp. V 1993).
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I

A
G oessel contends that the district court erred in not giving
him notice before inposing a revocation sentence that departed
upward from the recomended range of inprisonnent suggested in
Chapter 7 of the Sentencing Guidelines. W review de novo the
district court's interpretation of sentencing statutes and the
Sentencing Guidelines. United States v. Headrick, 963 F.2d 777,
779 (5th Gr. 1992). Chapter 7 addresses sentencing after
revocation of supervised release, but provides no applicable
guidelines, only policy statements.® The policy statenents of
Chapter 7 are advisory only. ld. at 780. Accordingly, "[a]
sentence which diverges from advisory policy statenents is not a
departure such that a court has to provide notice or nmake specific
fact findings normally associ ated wi th departures under 8§ 3553(b)."

United States v. Mathena, 23 F.3d 87, 93 n.13 (5th Gr. 1994).4

8 Congress requires the United States Sentencing Commi ssion to issue
bot h gui del i nes and policy statenments applicable to the revocation of probation
and supervised rel ease. 28 U.S.C. § 994(a)(3)(1988). However, the Conmmi ssion has
not yet issued guidelines for Chapter 7; it has issued only policy statenents.
The Commi ssion di stingui shes guidelines and policy statenents in that it "views
th[e] policy statenents as evolutionary. . . . Revocation guidelines will be
i ssued after federal judges, probation officers, practitioners, and others have
the opportunity to evaluate and conment on th[e] policy statements.” U S. S G
Ch.7, Pt.A intro. coment. Consequently, Chapter 7 policy statenments "do not
have the force of the Guidelines." United States v. Mntez, 952 F.2d 854, 859
(5th Gir. 1992).

4 18 U . S.C. § 3553(b) (1988) requires a district court to inpose a
sentence wi thin the range specifiedin the Sentencing Cuidelines unless the court
finds mtigating or aggravating circunstances that warrant a departure. However,
§ 3553(b) does not apply in this case. Instead, 18 U S.C. § 3583 (1988 & Supp.
V 1993) applies to terns of inprisonnment inposed upon a revocation of supervised
rel ease. Section 3583 does not require the district court to justify its
departure froma recommended sentencing range. See United States v. Bl ackston,
940 F.2d 877, 893 (3d Cir.) ("[T]he district court is not required, in
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G oessel argues further that the district court violated his
due process rights when it did not give notice of its intended
departure fromthe recomended sent enci ng range before i nposing the
revocation sentence. Procedural due process rights apply in
revocati on proceedings. Morrissey v. Brewer, 408 U. S. 471, 488-90,
92 S. . 2593, 2603-605, 33 L. Ed. 2d 484 (1972). In a revocation
proceeding, a defendant's opportunity to present mtigating
evi dence and nake argunents as to sentencing alternatives coupl ed
with the factfinder's statenent of the reason for its decision and
the evidence relied upon satisfy due process. See Black v. Ronmano,
471 U. S. 606, 614, 105 S. C. 2254, 2259, 85 L. Ed. 2d 636 (1985)
(referring to revocation proceedi ng procedures required by Gagnon
v. Scarpelli, 411 U.S. 778, 93 S. C. 1756, 36 L. Ed. 2d 656 (1973)
and Morrissey, 408 U. S. at 471, 92 S. C. at 2593).

In Groessel's revocation hearing, the district court noted
both the recommended range suggested in 8§ 7Bl.4(a) of seven to
thirteen nonths and the maxinmum term allowed by statute of two

years. The district court then permtted G oessel to argue as to

consi dering revocation of supervised release, to justify its decision to inpose

a sentence outside of the prescribed range . . . by finding an aggravating factor
t hat warrants an upward departure under 18 U.S. C. § 3553(b)."), cert. denied, __
us. _ , 112 s. . 611, 116 L. Ed. 2d 634 (1991).

G oessel contends that notwithstanding our holding in Mathena, the United
States Suprene Court holding in Burns v. United States requires that the district
court give notice of an upward departure before inposing a revocation sentence.
In Burns, the Supreme Court held that a district court could not depart upward
fromthe sentencing range established by the Sentenci ng Cuidelines without first
giving the parties reasonable notice that it is considering such a ruling. 501
U S at 138-39, 111 S. &. at 2187. Burns is distinguishable, however, because
t hat case concerned bi ndi ng gui delines and not advisory policy statements. In
Chapter 7, "there are no binding guidelines addressing the sentence for a
violation of a condition of supervised rel ease, only a policy statenment about a
court's options in such a situation. . . ." United States v. diver, 931 F. 2d
463, 465 (8th CGr. 1991). Therefore, the district court did not err in failing
to notify G oessel.
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the length of the sentence he should receive. Further, the
district court stated to Groessel when it inposed the twenty-four
mont h sentence that the upward departure was based upon G oessel's
repeated viol ations of the conditions of his supervised rel ease and
that the recomended sentencing range did not adequately reflect
the seriousness of the violations. Under Black, the due process
cl ause requires no nore. Therefore, the district court did not
deprive Groessel of due process when it did not provide notice of
its intent to depart upwards fromthe recomended sent enci ng range.
B

G oessel also contends that the twenty-four nonth sentence
i nposed by the district court was plainly unreasonable. "W wl|
uphold a sentence unless it (1) was inposed in violation of |aw,
(2) resulted froman incorrect application of the guidelines, (3)
was outside the guideline range and is unreasonable, or (4) was
i nposed for an offense for which there is no applicabl e sentencing
guideline and is plainly unreasonable.” United States v. Headri ck,
963 F.2d 777, 779 (5th Cir. 1992)(citing 18 U.S.C. § 3742(e) ( Supp.
IV 1992), current version at 18 U S.C. 8§ 3742(e)(Supp. V 1993)).
Because the United States Sentencing Comm ssion has not vyet
provi ded any gui delines applicable to sentencing after revocation
of supervised rel ease, we will uphold G oessel's sentence unless it
was a violation of |law or plainly unreasonable.?®

Upon revoking a defendant's supervised release, a district

court nust consider the policy statenents provided in Chapter 7 of

5 Conditions (2) and (3) above apply only to binding guidelines.
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t he Sentenci ng Gui del i nes for sentenci ng; however, these statenents
are only advisory. Headrick, 963 F.2d at 780. The district court
has discretion to inpose a sentence that is appropriate in
consideration of all the circunstances of the case. See United
States v. Ayers, 946 F.2d 1127, 1131 (5th Cr. 1991) (presum ng
that the district court considers all circunstances surrounding
case when it exercises discretion as to sentencing options).

In inposing the maxi mum term of twenty-four nonths,® the
district court explained the upward departure by citing G oessel's
repeated and serious violations of the conditions of his supervised
rel ease, and stating that the recommended range did not adequately
reflect the seriousness of the violations. W conclude that the
district court's inposition of the maxi mnum sentence permtted by
statute gave due consideration to both the policy statenents
contained in Chapter 7 of the Sentencing Guidelines and the
particul ar circunstances surrounding the case. Accordi ngly, we
hold that the sentence of twenty-four nonths inprisonnent inposed
on G oessel for his repeated violations of the conditions of his
supervi sed rel ease was not plainly unreasonabl e.

1]
For the foregoing reasons, WE AFFIRM the judgnent of the

district court.

6 Based on Groessel's violations, the Chapter 7 sentencing tab

e
yielded a range of seven to thirteen nonths of inprisonment. See U S. S. G
§ 7Bl.4(a), p.s. However, the maxi numsentence pernmitted by statute is twenty-
four months of inprisonnent. See 18 U S. C. § 3583(e)(3) (1988 & Supp. V 1993).
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