IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50245
Conf er ence Cal endar

JULI AN SCOTT ESPARZA,
Pl ai ntiff-Appellant,
vVer sus
TI' M MORGAN,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-93-CA-61
 (July 19, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Julian Scott Esparza appeals the judgnent of the district
court dismssing his civil rights action for failure to state a
claimpursuant to Fed. R Cv. P. 12(b)(6). Esparza's brief is
liberally construed as arguing that Tim Mrgan, a nenber of the
State Classification Commttee for the Texas Departnent of
Crimnal Justice, deprived himof due process by failing to
foll ow state-established procedures in determning his

cl assification.

"Adistrict court's ruling on a Rule 12(b)(6) notion is

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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subject to de novo review " Jackson v. Cty of Beaunont Police

Dep't, 958 F.2d 616, 618 (5th Gr. 1992). A Rule 12(b)(6)
dismssal wll be affirnmed only if "it appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim

which would entitle himto relief."™ MCornmack v. National

Collegiate Athletic Ass'n, 845 F.2d 1338, 1343 (5th Cr. 1988)

(internal quotation and citation omtted). |In reviewng a Rule
12(b) (6) dism ssal, the allegations of the conplaint are taken as
true; however, this Court does not assune facts not alleged. |d.
at 1343.

"[A] state can create a protected liberty interest by
establishing sufficiently mandatory discretion-limting standards

or criteria to guide state decision nmakers." Jackson v. Cain,

864 F.2d 1235, 1250 (5th Cr. 1989). To show such a liberty
interest, first, "[a]n inmate nmust show that particul arized
standards or criteria guide the State's decisionnmakers and that
these criteria are sufficiently nmandatory in nature. Second, the
prison decision nust substantially affect the nature or |ength of
a prisoner's confinenent. . . ." 1d. at 1250-51 (interna
quotation and citations omtted). The Fourteenth Amendnent does
not create a protected interest in being confined in the general

popul ation. Hewtt v. Helnms, 459 U S. 460, 467-68, 103 S.C

864, 74 L.Ed.2d 675 (1983). However, renmaining in the general
prison popul ation as opposed to adm ni strative segregati on may
involve a liberty interest. Jackson, 864 F.2d at 1251.

On remand follow ng an appeal in this Court, the district

court afforded Esparza an opportunity "to offer a nore detailed
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set of factual clains" by way of a questionnaire. Eason v.

Thaler, 14 F.3d 8, 9 (5th Cr. 1994); see G aves v. Hanpton, 1

F.3d 315, 319 (5th Gr. 1993). Gven this opportunity, Esparza
has not identified a violation of a recognizable |iberty interest
created by the Due Process Clause itself, state |laws and

regul ations, or "particularized standards or criteria." Mtchel

v. Sheriff Dep't, Lubbock County, Tex., 995 F.2d 60, 63 (5th Gr.

1993). Nor has Esparza expanded the factual allegations
concerning the deprivation of a liberty interest beyond those
asserted in his original conplaint. Al though directed to give a

"clearer statenent and explanation of [his] clains,” he has not
provi ded a factual account of the events surroundi ng the decision
not to return himto general popul ation.

Taking the allegations in the conplaint and in his reply to
the questionnaire as true, "it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himto relief.” MCormack, 845 F.2d at 1343.
AFFI RVED



