UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-50243
Summary Cal endar

MARY ANN RAYBURN,
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES OF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(EP-92- CV-58)

(January 26, 1995)

Bef ore JONES, BARKSDALE and BENAVI DES, Cl RCU T JUDGES.
PER CURI AM *

Appel lant, Mary Ann Rayburn ("Rayburn), appeals from an
adverse judgnent of the district court which denied her relief in
her action to recover personal injury damages under the Federa
Tort Clains Act, 28 U S.C. 8§ 2671 et. seq. Because the tria

court's finding was not clearly erroneous, we affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS

In February 1985, Rayburn sought nedical treatnent for
swelling in her right eye at the WIIliam Beaunont Arny Medica
Center. After several referrals, a CT scan perforned in July 1985
reveal ed the presence of a tunor in her right orbit. Rayburn had
surgery in July and in Septenber 1985, but because of the tunor's
position and the risk of damage to Rayburn's eye and vision, the
surgeon did not renove the entire tunor. Subsequent to these
surgeries, Rayburn was followed with clinical exam nations and CT
scans. Al though performed, Rayburn's first post-operative CT scan
was |ost and was not repeated until June 1986. By that tine,
Rayburn had consulted several physicians who differed regarding
their recommended courses of treatnent. By February 1987,
Rayburn's conditi on had worsened; tests indicated that the tunor
had enl arged significantly from Septenber 1985. |In August 1987,
Rayburn had surgery to renove the remaining tunor which required
the renoval of the contents of Rayburn's right orbit as well
Rayburn filed an admnistrative claim alleging that the United
States, through its agents, commtted nedical nalpractice. The
United States Arny Cains Service denied Rayburn's claimand she
filed a conpl ai nt under the Federal Tort O ai ns Act seeki ng damages
for the failure "to adequately nonitor the neningi oma behind her
right eye after surgery in Septenber, 1985." Following a bench
trial, the court determned that "[r]easonable and prudent
physi ci an(s) would have required nore frequent nonitoring" of

Rayburn's condition followi ng her Septenber 1985 surgery but that
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the failure to nonitor did not inpact Rayburn's ultimte results
and was not the proximate cause of her injuries. The court also
concl uded that the surgeons provided treatnent that fell within the
standard of care and that their procedures and approaches were not
the proxi mate cause of Rayburn's injuries.

APPLI CABLE LAW

The United States is liable for its torts if a private person
woul d be |iable for the sane act or om ssion under |ocal |aws. 28
US C 8§ 1346(b). Under the FTCA, liability for nedical

mal practice is controlled by state law. Ayers v. US., 750 F.2d

449, 452 n.1 (5th Cr. 1985); see also Ubach v. US., 869 F. 2d

829, 831 (5th Cr. 1989). Because the alleged nedical mal practice
occurred in Texas, its law controls.

A physician has a duty to render care to a patient with the
degree of ordinary prudence and skill exercised by physicians of
simlar training and experience in the sane or simlar conmunity

under the sane or simlar circunstances. Speer v. U.S., 512

F. Supp. 670, 675 (N.D. Tex. 1981), aff'd, 675 F.2d 100 (5th Gr.
1982). Aplaintiff in a nmedical nmal practice action nust prove four
el ements to establish liability: "(1) a duty owed by the def endant
to the plaintiff, (2) a breach of that duty, (3) actual injury to
[the] plaintiff, and (4) . . . [proof that] the breach [was] a
proxi mate cause of the injury." Urbach, 869 F.2d at 831. The
plaintiff nust establish a definite causal connection between the

def endant's negligence and the plaintiff's injury. Duff v. Yelin,

751 S.W2d 175, 176 (Tex. 1988). In addition, a plaintiff in a
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Texas nedical malpractice action is required to provide expert
medi cal testinony denonstrating famliarity with the pertinent
standard of care, explaining that the defendant breached the
standard of care, and indicating that the breach proxi mately caused
the injury. Ayers, 750 F.2d at 455.

Findings of fact shall not be set aside unless clearly
erroneous. Fed. R CGv. P. 52(a). Causation is a question of fact
and, in a bench trial, it is reviewed under the clearly erroneous
st andar d. Ur bach, 869 F.2d at 831. "A finding is “clearly
erroneous' when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite
and firmconviction that a m stake has been commtted." U.S. v.
United States Gypsum Co., 333 U.S. 364, 395, 68 S. C. 525, 92 L
Ed. 746 (1948).

ANALYSI S

Rayburn asserts that the district court's concl usion regarding
the proximate cause of her injuries was clearly erroneous. She
contends that the delay in properly diagnhosing and treating her
condition prior to the 1985 surgeries and the i nadequate fol |l ow up
care she received from 1985 to 1987 caused her to |ose her eye.
Rayburn's expert wtness, Dr. Klingon, a New York neurol ogist,
testified by deposition that the delay from February 1985 to July
1985 in nmeking the diagnosis and in providing treatnent coupled
with the surgical treatnment Rayburn recei ved caused her to | ose her
eye. Although Klingon acknow edged that Rayburn's vision may have

been inpaired or |l ost with nore aggressive surgical interventionin
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1985, he testified that Rayburn's nedical care fell below the
standard of care and was a proxi mate cause of her injuries.

At the trial, Dr. Vasquez, Rayburn's neurosurgeon, testified
that even if the tunor had been renoved in February of 1985
Rayburn's resul ts woul d have been no different. Dr. Leech, another
neur osurgeon assigned to Rayburn's case, also testified at trial
that had the diagnosis been nade in February 1985, the ultimate
outcone for Rayburn would not have differed and she would have
eventually lost her entire eye. Dr. Leech further testified that,
in his opinion, Dr. Vasquez did not deviate fromthe standard of
care for neurosurgeons during either of the 1985 surgeries and t hat
if he had resected the entire tunor at that tinme, Rayburn woul d
have suffered injury to optical nerves or vessels.

The clearly erroneous standard of review "recognizes the
uni que opportunity of the district court to make credibility
choi ces and resolve conflicts in the evidence." Ayers, 750 F. 2d at
452. Fromthe testinony of Dr. Vasquez and Dr. Leech, there was
anpl e evidence for the court to conclude that the physicians'
failure to frequently nonitor was not a proximte cause of
Rayburn's injuries. Because the district court's findings are not

clearly erroneous, the judgnent of the trial court is AFFI RVED



