UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
NORVAN J. BURFI ELD
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-93- CA-630 (SA-92-CR-157))

(Decenber 8, 1994)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges
PER CURI AM !

Burfield challenges the district court's dismissal of his §
2255 petition. W affirm

| .

Norman J. Burfield pleaded guilty to conspiracy to manufacture
in excess of 100 mari huana plants in violation of 21 U S. C. § 846.
The district court sentenced himto a 60-nonth termof inprisonnent
foll owed by a four-year termof supervised rel ease. The court al so

assessed a $300 fine. Burfield tinely appealed the district

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



court's sentence. We granted counsel's notion to wthdraw as
court-appointed counsel and dismssed Burfield s appeal as
frivol ous pursuant to Anders v. California, 386 U S. 738, 744, 87
S. C. 1396, 18 L. Ed. 2d 493 (1967).

Burfield subsequently filed this notion to vacate, set aside,
or correct his sentence pursuant to 28 U S. C. § 2255. Burfield
all eges that he received ineffective assistance of counsel, the
district court erred in its calculation of his sentence, and the
Presentence Report (PSR) omtted exculpatory information. A
magi strate judge concluded that Burfield s notion was w thout nerit
and recommended that his notion be denied. The district court
adopt ed the magi strate judge's recommendati on and denied Burfield's
§ 2255 notion. Burfield filed a tinmely notice of appeal.

1.

Burfield first asserts that his trial counsel was ineffective
because counsel failed to argue to the district court that Burfield
was not responsible for all 100 marijuana plants charged in his
indictnent. Burfield maintains that his trial counsel knew that
there was no conspiracy to manufacture the 100 plants because
nei ther he nor his co-defendants held a shared interest in all of
the plants. Rather, each defendant tended only the plants that they
i ndi vi dual Iy pl ant ed.

Burfield' s claimnust fail. Both Burfield' s trial counsel and
the counsel for the co-defendants objected to how the mari huana
pl ants were counted and the PSR s recommendati on that Burfield and

hi s co-defendant each be held responsible for all 100 mari huana



plants. In fact, Burfield s trial counsel specifically argued to
the court that the evidence supports Burfield s claim that the
defendants grew mari huana for their own benefit and that each
def endant separately owned and tended their portions of the grow ng
site. Thus, Burfield fails to denonstrate that his trial counsel's
assi stance was deficient and that this deficiency prejudiced him
Strickland v. Washington, 466 U S. 668, 687 (1984).

Burfield argues for the first tine on appeal that his counsel
did not effectively pursue his appeal. Burfield contends that his
counsel failed to argue that the district court erroneously
cal cul ated his sentence based on all 100 marijuana plants. W need
not decide whether Burfield s appellate counsel was ineffective
because "issues raised for the first time on appeal are not
reviewable by this [Clourt wunless they involve purely |egal
questions and failure to consider them would result in manifest
injustice." Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).
Burfield s claimdoes not satisfy either condition.?

Burfield's remaining two clains concern the district court's
application of the sentencing guidelines and errors in his PSR
Burfield contends that the district court incorrectly cal cul ated

his sentence by considering all of the marihuana plants harvested

2 In fact, the record supports the PSR s findings that al

100 plants constitute Burfield' s rel evant conduct. The Gover nnent
i ntroduced photographs of Burfield and his co-defendants tending
and watering all of the plants on several separate occasions. Drug
Enf orcenment Adm nistration (DEA) Agent Ronald Robinson testified
that when Burfield and his co-defendants were at the growi ng site,
they cane together, acted together, and watered all of the plant
beds together. Robi nson testified that the actions of the
def endants appeared to be a teameffort.

3



at the growing site as his relevant conduct. Burfield also argues
that his PSR is erroneous because it omts his adm ssion that he
and his co-defendants were responsible only for the marihuana
plants that they individually planted. These clainms nust also
fail. Nonconstitutional clains that could have been raised on
direct appeal may not be asserted in a 28 U. S.C. § 2255 proceedi ng.
United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). Such
errors will be considered only if they "could not have been raised
on direct appeal and would, if condoned, result in a conplete
m scarriage of justice." Id. Burfield s remaining clains involve
the technical application of the Sentencing Guidelines to the facts
of Burfield s case. Because Burfield could have raised these
nonconstitutional clains on direct appeal, they are not cogni zabl e
under 8§ 2255. Id.
AFFI RVED.



