IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50233
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
LU S RAUL TORRES- JAUREGUI
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the
Western District of Texas
(P-93-CR-106-1)

(August 3, 1995)

Before JOHNSON, JONES and EM LIO M GARZA, Circuit Judges.
JOHNSON, Circuit Judge:?

This is an appeal of a judgnent of conviction entered after a
jury found Luis Raul Torres-Jauregui ("Torres") guilty of one count
of inmporting nethanphetam ne and one count of possession of
met hanphetam ne with intent to distribute. Because we can find no
reversible error on the part of the district court, we affirmthe

convi cti on.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



|. Facts and Procedural History

On Cctober 19, 1993, Torres attenpted to enter the United
States through the border station at Presidio, Texas. Torres
approached the primary i nspection area of the border station as the
sol e occupant of his 1984 Buick with |icense pl ates from Chi huahua,
Mexi co. That night Immgration Inspector Manuel Menchaca
("I nspector Menchaca") was manning the primary inspection station.
Torres presented a border-crossing card to Inspector Menchaca. ?
Located i medi ately behind the primary inspection site, close to
the office building at the border station, is a secondary
i nspection station wth parking places for vehicles. When the
primary i nspector requires, a vehicle nust proceed to the secondary
i nspection station for a nore thorough inspection and possible
vehi cl e search

During the primary i nspection, Torres told I nspector Menchaca
that he was only proceeding as far as Presidio. Because Torres
appeared calm stated he was going only short a distance, and
clainmed to have nothing to declare to custons, |nspector Menchaca
allowed Torres to drive on without requiring himto submt to a
secondary inspection. However, instead of driving through the
border station, Torres drove past the secondary i nspection station,
parked on the far side of the inmgration building, and then began

to approach the building. Custons agent and inmgration officer

2A border crossing card permts a noninmgrant alien to remin
inthe United States for up to seventy-two hours and to travel up
to twenty-five mles away fromthe border. A noninmgrant alien
wishing to exceed those limts nust obtain a tenporary permt,
Imm gration Forml-444, at the Port of Entry's inmgration office.
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Charles Wight ("Oficer Wight") was seated in the hallway of the
immgration office building when Torres entered the building.
Torres approached Oficer Wight and asked him where he could
obtain a permt for extended travel within the United States.
Oficer Wight then directed Torres to the inmmgration office.
Oficer Wight's suspicion of Torres was aroused due to the fact
that he had not seen Torres go through secondary inspection, and
Oficer Wight knew that Oficer Menchaca woul d have referred an
alien who sought to exceed the travel restrictions of a border-
crossing card to secondary inspection. Oficer Wight also found
it odd that Torres had parked so far away from the secondary
i nspection area before proceeding to the office building when there
were plenty of nore convenient parking places available in the
secondary inspection area. After Oficer Wight |earned that
Torres had, in fact, obtained a permt to travel to Houston,
O ficer Wight decided that he should i nspect Torres' vehicle.

O ficer Wight then approached Torres and i nfornmed himof his
intent to search his car. As the two wal ked toward Torres' car,
Wi ght asked Torres what he woul d be doing in Houston. Torres said
that he was an architect and that he was going to Houston in order
to observe the architecture of Houston hospitals because he
intended to enter a hospital design contest in Mexico and hoped to
acquire ideas fromthe Houston designs. Torres indicated that he
pl anned to remain in Houston for three or four weeks. Torres
appeared sonewhat nervous and his voice slightly trenbl ed.

Upon O ficer Wight's initial investigation of Torres'



vehicle, his suspicion was further aroused. Despite Torres'
statenent that he intended to stay in Houston for three to four
weeks, there was no |uggage and only one change of clothing in the
car. In addition, Oficer Wight found a bank bag whi ch cont ai ned
over $4,000 in United States currency along with inmmgration and
ot her docunments. One of these docunents indicated that Torres' car
had entered the United States at Dougl as, Arizona, on QOctober 23,
1993.° Agent Wight searched the trunk of the car and punctured a
hole in the trunk's insulation so that he could i nspect the rear of
t he back seat. Behind the insulation, Oficer Wight discovered
sonet hing resenbling plastic or cardboard, which the officer knew
was not a factory-installed characteristic of the vehicle. Oficer
Wi ght obtained the keys fromTorres and renoved t he back seat. At
this point, Torres becane very stiff and would no |onger | ook

directly at Oficer Wight. Oficer Wight found fifty-three

3On appeal, Torres contends that the trial court reversibly
erred by allowing the Governnent to violate a notion in |imne
whi ch prohibited the prosecution from nentioning or alluding to
evi dence of extraneous probabl e crines and w ongdoi ngs conm tted by
the defendant on October 24, 1993, in Douglas, Arizona. The
district court nmade it clear before the trial that the prosecutor
could introduce any docunents found in Torres' car and could
discuss the contents of such docunents. Al t hough evi dence
introduced at trial never exceeded the scope of what was contai ned
in these docunents, there was sonme confusion at trial as to
preci sely what the prosecutor was or was not allowed to discuss
regardi ng Dougl as, Arizona. Even assum ng that the introduction of
the evidence of Torres' Arizona trip of October of 1993 was
erroneous, such error would not be reversible error. O her
evidence set forth at trial provides nore than sufficient grounds
on which to support the verdict that Torres knew he was snuggling
met hanphetam ne into this country for distribution. The little
anount that was nentioned about Arizona was not prejudicial for or
agai nst Torres' case and cannot serve as a basis for reversal. See
United States v. WIllianms, 957 F.2d 1238, 1240 (5th Gr. 1992).
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pl asti c bags hidden within a cardboard encasenent. The bags were
|ater determned to contain 22,218.6 grans of nethanphetam ne of
86% purity.* Torres' fingerprints and palnprints were found al
over the cardboard in which the nethanphetam ne had been packed.
However, investigators were unable to take any from the plastic
bags whi ch actually contai ned the nethanphet am ne.

The jury used the above-nentioned evidence to convict Torres
of smuggl i ng met hanphetam ne into the United States and possessi ng
such net hanphetamne with the intent to distribute. Torres now
appeals the trial court's judgnent on the verdict upon various
grounds, the nost central of which being a sufficiency of evidence
ground. Torres clains that there was insufficient evidence from
which the jury could have determned that he had the requisite
know edge of the presence of the drugs. Because we find no nerit

in this, or any of the other grounds asserted by Torres,® we

“Thi s anpbunt of nethanphetam ne was enough for two mllion
doses, indicating that the nethanphetam ne was for distribution as
opposed to personal use. The street value for the nethanphetam ne
was between one and two mllion dollars. As one ground for
reversal, Torres contends that the district court reversibly erred
by admtting the hearsay evidence of one custons agent ragarding
the street val ue of the nethanphetam ne. Even assumng that this
testi nony of which Torres conpl ai ns was erroneously i ntroduced, the
adm ssion of the evidence was harmess in light of other evidence
cunmul ative of the anmount and value. See United States v. WI i ans,
957 F.2d 1238, 1240 (5th Gr. 1992) (holding that even if evidence
is erroneously introduced a conviction will not be overturned if
the error was nerely harm ess).

Two of the grounds of Torres' appeal are so wi thout nerit
that they are not worthy of this Court's extended attention. He
clains that trial court's giving a supplenental instruction of a
nmodi fied Allen charge was erroneous. The trial judge's coments
were conpl etely uncoercive in nature and Torres failed to make any
objection to the supplenental instruction at trial. G ven the | ack
of any error, much less plain error, Torres is not entitled to
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affirm
1. Discussion

Rel ative to crim nal convictions, the standard of review for
sufficiency of the evidence i s whether any reasonable trier of fact
could have found that the evidence established guilt beyond a
reasonabl e doubt. United States v. Martinez, 975 F.2d 159, 160-61
(5th CGr. 1992), cert. denied, 113 S. C. 1346 (1993). I n
evaluating the sufficiency of the evidence, this Court considers
such evidence in the light nost favorable to the governnment wth
all reasonable inferences and credibility choices made in support
of the verdict. United States v. lvy, 973 F.2d 1184, 1188 (5th
Cr. 1992), cert. denied, 113 S. C. 1826 (1993).

For a conviction of possession of a controlled substance with
intent to distribute to be upheld, there nust be proof of three
el enrents beyond a reasonabl e doubt: (1) knowi ng (2) possession of
the control |l ed substance (3) with theintent to distribute. United
States v. Q ebode, 957 F.2d 1218, 1223 (5th Cr. 1992), cert.
denied, 113 S. C. 1291 (1993). The intent to distribute a
controlled substance may generally be inferred solely from
possession of a |arge anmount of the substance. United States v.

Prieto-Tejas, 779 F.2d 1098, 1101 (5th Gr. 1986).

reversal on this ground.

Torres seeks reversal on an additional ground which he again
failed to develop at trial—neffective assistance of counsel
Because this Court will rarely consider such a ground for reversal
on di rect appeal and because of the present | ack of any evi dence as
to this issue in the record, Torres nust raise this issue in an
appropriate proceeding under 28 U S.C. 8§ 2255. See United States
v. Thomas, 12 F.3d 1350, 1368 (5th Gr.), cert. denied, 114 S. C
1861, 2119 (1994).



Possession of a contraband substance may be either actual or
constructive. United States v. Lindell, 881 F.2d 1313, 1322 (5th
Cr. 1989), cert. denied, 493 U S 1087 (1990), 496 U S. 926
(1990). Constructive possessi on can consi st of ownership, dom nion
or control over the vehicle in which the contraband was conceal ed.
United States v. Posner, 868 F.2d 720, 722-23 (5th Cr. 1989).

Proof that possession of contraband is knowing will usually
depend on i nference and circunstantial evidence. United States. v.
Ri chardson, 848 F.2d 509, 514 (5th G r. 1988). Know edge of the
presence of the contraband may ordinarily be inferred from the
exercise of control over the vehicle in which the contraband is
conceal ed. ld. at 5183. When drugs are hidden in a vehicle,
however, such know edge can be inferred only if there exists other
circunstantial evidence that is suspicious in nature so as to
indicate guilty knowl edge. United States v. Garza, 990 F.2d 171,
174 (5th Cr.), cert. denied, 114 S. C. 332 (1993). Additional
evidence of guilty knowedge nmay cone from nervousness,
i nconsi stent statenents, inplausible stories, or possession of
| arge amounts of cash by the defendant. United States .
Penni ngton, 20 F.3d 593, 598 (5th Cr. 1994).

There is nore than sufficient evidence in the case at bar from
which it may be inferred that Torres knew of the presence of the
22,218.6 grans of nethanphetamne in his vehicle. Torres told the
i npl ausi ble story that he intended to be in Houston for three or
four weeks despite the fact that he had no |uggage and only one

change of clothing. Torres told Oficer Menchaca that he was goi ng



only to Presidio and then proceeded to obtain a permt to go to
Houston. Torres appeared to be nervous when he was wal king to his
vehicle with Oficer Wight. Additionally, Torres possessed a
| arge anmobunt of cash. Modst significantly, Torres fingerprints and
handprints were found all over the cardboard in which the
met hanphet am ne was encased. From this evidence, a rational
factfinder could certainly have found that Torres knew that about
t he presence of the drugs.
I11. Concl usion

G ven the sufficiency of the evidence from which the jury
found Torres guilty of smuggling and possessi on of net hanphet am ne
wth intent to distribute coupled with the lack of nerit to any
ot her of Torres contentions on appeal, we affirmthe trial court's
j udgnent convi ction.

AFFI RVED.



