UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-50228
Summary Cal endar

JI MW LEE HI CKSON,
Pl ai ntiff-Appellant,
VERSUS

JACK M GARNER, Warden, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W 92- CA- 189)

(Decenber 21, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.

PER CURI AM !

Jimmy Lee Hickson, a prisoner incarcerated at the Hughes Unit
of the Texas Departnent of Crimnal Justice (TDCJ), appeals the
di smssal of his 8§ 1983 suit. W affirm

| .

Hi ckson filed a civil rights action in the 52nd Judicia
District Court, Coryell County, Texas, alleging deliberate
indifference to his nedical needs in violation of the Ei ghth and

Fourteenth Amendnents. The case was renmoved to the Western

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



District of Texas.?

The district court dismssed the action for failure to state
aclaim This Court remanded for further proceedings on the issue
of whether prison personnel were deliberately indifferent to
Hi ckson's nedical needs because he was forced to do work that
exceeded his nedical restrictions.

On remand, the district court reassigned the case to the
magi strate judge. At that time, the magistrate judge issued an
order requiring the marshal to serve a copy of the original
conpl ai nt and any anended conpl ai nts on the defendants as directed
by Hickson. It further ordered Hickson to serve any other
pl eadi ngs upon the defendant and to include on such pleadings a
certificate of service certifying that a correct copy had been
served on t he defendant. Foll ow ng the defendants' answer, H ckson
filed a notion to anend his conplaint as well as a notion requiring
a tenporary restraining order or a prelimnary injunction to
prohi bit the defendants from assigning him to work inconpatible
wi th his nedical condition.

The magi strate judge ordered these pl eadi ngs stricken because
the certificate of service did not conply with Local Court Rules
CV-5(c) and CV-7(9). Hi ckson's notion to anend included a

certification that he had served t he anended conpl ai nt on the clerk

2 The magistrate judge's report indicates that the
def endants paid the appropriate filing fees in the district court
when the case was renoved. R 3, 360-61. Hickson filed his case
in state court because he could not proceed in forma pauperis in
the Western District of Texas because sanctions of $100, inposed
in H ckson v. Grner, No. W90-CA-298, had not been paid. 1d. at
361.




of court but did not certify service on the defendants.

H ckson then filed another supplenental conplaint, this tinme
including a certificate of service that requested that a copy of
the conplaint be served on defendant's counsel of record. Once
again, the magi strate judge struck the pl eadi ngs for nonconpli ance
with Local Court Rules CV-5(c) and CV-7(g) and because t he pl eadi ng
was not acconpanied by a notion requesting leave to file the
pl eadi ng.

H ckson appeal ed the magi strate judge's order striking the
pl eadings to the district court, arguing that the docunents
included a certificate of service and that the pleadi ngs had been
served. The district court denied the appeal, concluding that
because the nmagistrate judge's determnation that the various
pl eadings did not conply with the local rules was neither clearly
erroneous nor contrary to the |aw

Hi ckson filed a "Reply, Qbjection to the U S. District Judge's
Order” requesting that the exhibits attached to his notion to anend
be returned to himso that he could refile themin accord with the
| ocal rules. The magi strate judge granted the notion to return the
exhibits. Hi ckson also refiled his "Mtion for TRO and/or PI" and
a "Motion to Dispense with the Requirenent of Security."” The
magi strate judge ordered that the "Mtion to D spense with the
Requi rement of Security" be stricken again for nonconpliance with
the I ocal rules concerning certificate of service.

Hi ckson filed an appeal in the district court alleging that

the magi strate judge had stricken his "Mtion for TRO and/or PI."



The district court rejected his appeal as premature because the
district court had not yet considered Hickson's notion. The
district court warned Hickson that the continued filing of
frivol ous appeals would result in the inposition of sanctions in
the form of either nonetary penalties or striking the pleadings.
The nmagistrate judge l|later denied the nmotion for TRO and/or
prelimnary injunction on the basis that H ckson had not all eged
the requisite el enents.

Hickson filed a notion for leave to file a supplenenta
conplaint, which included additional parties and clains not
previously raised. The magi strate judge denied the notion for the
foll ow ng reasons:

In his motion, Plaintiff seeks |eave to add

addi tional defendants and additional clainms regarding

recent disciplinary action for failure to work as

assi gned. Al though the proposed anendnent is generically

related to the claim that he has been forced to work

beyond his nedical capabilities raised in his original
conplaint, there is no factual nexis [sic] between the
actions conpl ained of in his original conplaint and t hose

he conplains of in his proposed supplenental conplaint.

H ckson agai n appealed the order to the district court. The
district court held that the magistrate judge's decision was
neither clearly erroneous nor contrary to the law and a fine as a
sanction for continued filing of frivolous appeals. The district
court adnoni shed that, if Hi ckson unsuccessfully appeal ed anot her
pretrial order of the magistrate judge, his pleadings would be
stricken.

Hi ckson filed yet another "Mdtion for Leave to File a

Suppl enental Pl eadings,"” which was essentially the sane as the



previous notion. He also filed a "Request to Enter Default" and a
"Request for Default Judgnent," arguing that the defendants had
"fail[ed] to plead or otherw se defend." The magi strate judge
deni ed t he requests and i nposed a sanction in the amount of $25 for
the repeated filing of frivol ous notions.

Hi ckson filed a "Reply, Objection to the United States
Magi strate Judge," arguing that defendants' answer was prenature
and that the defendants had failed to raise a defense in that they
had not filed a notion for summary judgnent or a notion to dism ss
within the tinme allotted by the nagistrate. H ckson al so asked
that the district court reverse the $25 sanction. The district
court found that Hi ckson's request for entry of default was
frivol ous and ordered that the pleadings be stricken and the case
di sm ssed, stating:

Despite the inposition of sanctions and strong warni ngs

regarding continued filing of frivolous pleadings,

Plaintiff has continued in his canpaign to win his claim

not upon the nerits, but through deluging the Court with

paperwork. The actions of the Plaintiff exhibit no true

desire to prosecute this case, but nerely to harass the

Court through abuse of the | egal process. Wile pro se

pl eadings are afforded wide latitude, this [] does not

grant the proselitigant alicense to abuse the process.

.

Hi ckson contends that the district court abused its discretion
in dismssing the action with prejudice as a sanction for abusing
the | egal process. He contends that he had no desire to harass the
district court. He argues that he was preserving his objections to

the magi strate judge's orders in order to obtain de novo revi ew by

the district court at the appropriate tine.



Rul e 11, as anended, provides that if a court determ nes that
a paper is signed in violation of the rule, "the court . . . my
i npose an appropriate sanction . . . ." Fed. R Cv. P. 11. W
review a district court's decision to invoke Rule 11 for an abuse

of discretion. See Thomas v. Capital Sec. Servs., Inc., 836 F.2d

866, 872 (5th CGr. 1988) (en banc). In reviewing a district
court's sanctions against vexatious or harassing litigants, this
Court inquires whether 1) a prior warning has been given; 2) the
sanction exceeds the bound of discretion under Fifth Circuit
jurisprudence; and 3) the sanction is the |east severe sanction

adequat e. Mendoza v. Lynaugh, 989 F.2d 191, 195-97 (5th Cr.

1993).

The district court warned H ckson that his pleadi ngs woul d be
stricken if he unsuccessfully appeal ed another pretrial order
H ckson was aware of the inplications of the warning because he is
no stranger to the |egal system and has been sanctioned in the
Western District for filing frivolous lawsuits. Hi ckson offers no
sati sfactory explanation for his refusal to certify service of
pl eadi ngs on opposing parties as required by the Rules. He also
does not explain the repeated notions for default judgnment when the
def endant s had appear ed.

Al t hough the sanction of dismssal is extrene, Hickson
persistently refused to follow the court's orders. Under these
circunstances we are persuaded that the district court did not
abuse its discretion.

AFFI RVED.



