IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50224
Summary Cal endar

SCOIT LEW S RENDELMAN,
Petitioner- Appel | ant,

VERSUS

WLLIAMJ. JONES, JR
Uni ted States Marshal,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-94- CV- 149)

(July 8, 1994)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Scott Rendelman appeals the denial of his petition for
reconputation of sentence filed pursuant to 28 U S. C § 2241.

Finding no reversible error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Rendel man is incarcerated at the Hays County Law Enforcenent
Center in San Marcos, Texas. He was convicted of mailing threaten-
i ng communi cations and sentenced to forty-two nonths' inprisonnent
begi nning May 2, 1991, by a federal court in Maryland. Rendel man
filed the instant petition, arguing that his sentence should be
reconputed to begin on June 2, 1991, the date he was allegedly
supposed to have been rel eased on parole froma sentence i nposed in
1988, instead of on Novenber 23, 1992, the date he was rel eased
fromhis 1988 sentence to begin serving his 1991 sentence. |n sum
Rendel man asserts that, had his due process rights not been
viol ated regarding parole from his 1988 sentence, he could have
begun serving the 1991 sentence sooner.

Rendel man challenged the denial of parole from his 1988
sentence in a prior application for federal wit of habeas corpus,
No. A-92-CA-650JN, alleging that the United States Parole Conm s-
sion violated his right to due process by failing to hold a tinely
hearing regarding rescission of his parole date and by failing to
take action on the rescission once a hearing was scheduled, wth
the result that he was denied the parole to which he was entitled.

The district court denied relief on the ground, inter alia, that

Rendel man' s petition had been rendered noot by his release fromhis
1988 sentence. This court affirned.

Applying rule 9(b) of the Rules Governing Section 2254 Cases,
as well as 28 U S.C. § 2244(a), the magistrate judge determ ned

t hat Rendel man' s cl ai ns had previ ously been submtted to and deni ed



and that, therefore, his petition should be dism ssed for abuse of
the wit. Rendelnman filed objections to the recommendation. The
district court adopted the report and recommendation of the

magi strate judge and di sm ssed Rendel man's petition.

.

Rendel man argues that the "abuse of the wit doctrine" cannot
be applied to his case because a petitioner abuses the wit when he
deli berately w thholds one or nore grounds for relief from his
first petition. He states further that the doctrine was devel oped
to avoid endless attacks on the sanme judgnent of conviction and
that he is not attacking the sane judgnent of conviction (the 1988
sentence) but is attacking his 1991 forty-two-nonth sentence.

Lastly, Rendel man asserts that the doctrine of res judicata
should not apply to his case because (1) habeas corpus petitions

are exenpt fromthe doctrine (citing MO eskey v. Zant, 499 U S.

467 (1991)) and (2) res judicata applies when an issue previously
presented to a court of conpetent jurisdiction was denied on its
merits. Id. Rendel man argues that the issue he raises in the
instant petition could not have been decided on its nerits by a
court of conpetent jurisdiction because the district court
determned that it |acked jurisdiction to decide the issue raised
in his first petition (because it was noot). |d. Rendel man goes
on correctly to state, however, that the district court did discuss
the nmerits of his petition. |d.

Rendel man's argunent that res judicata should not apply is



i napposite, as 28 U S.C. 8§ 2244(a) is dispositive of the issue he
rai ses on appeal.! Section 2244(a) provides,

No circuit or district judge shall be required to

entertain an application for a wit of habeas corpus to

inquire into the detention of a person pursuant to a

judgnent of a court of the United States if it appears

that the legality of such detention has been determ ned

by a judge or court of the United States on a prior

application for a wit of habeas corpus and the petition

presents no new ground not theretofore presented and
determ ned, and the judge of court is satisfied that the

ends of justice wll not be served by such inquiry.

Al t hough Rendel man asserts that he is rai sing a new ground for
relief in the instant petition because he is contesting the
conputation of his 1991 sentence, the fact remains that his 1991
sentence cannot be reconputed w thout challenging the denial of
parole fromhis 1988 sentence, the subject of his prior petition.
The legality of Rendelman's 1988 sentence was determ ned by the
district court after he filed his first habeas petition, and that
court determned that the Parole Conm ssion had no jurisdiction
over Rendel man. W affirnmed that decision. Rendel man presents no
new ground in the instant petition, and the ends of justice wll
not be served by review ng the denial of his successive petition.

AFFI RVED.

! The district court inproperly |ooked to rule 9(b) in dismssing
Rendel man's petition inasmuch as the rule applies to petitions filed pursuant
to 28 U.S.C. § 2254 and Rendel man's petition was brought pursuant to § 2241.
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