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LEONARD ODELL CAZEY,

Peti ti oner- Appel | ant,
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WAYNE SCOIT, DI RECTCR, TEXAS
DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(W 93- CA- 216)

(Decenber 19, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Leonard Odell Cazey, a Texas state prisoner, appeals the
United States District Court's dismssal of his petition for a wit
of habeas corpus. Cazey contends that his conviction for attenpted
mur der denied himfederal rights. W affirm

Cazey was indicted for attenpted nurder. The indictnment

i ncluded charges of a specific intent to commt nurder with a

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



deadly weapon and two enhancenent paragraphs concerning two
previous felony convictions.! Cazey was convicted of attenpted
mur der and sentenced to ni nety-nine years i nprisonnent. On appeal,
the state appellate court affirmed Cazey's conviction but vacated
his sentence because the prosecutor's closing argunment was
i nproper. On resentencing, the jury determ ned that Cazey had used
a deadl y weapon during the comm ssion of the offense, and that this
was his third felony conviction. Based on those findings, the jury
sentenced Cazey to life inprisonnent.

Cazey chall enged his conviction by filing seven state habeas
corpus applications with the Texas Court of Crim nal Appeals, which
deni ed each petition.? Cazey then filed a federal habeas corpus
petition, which the United States District Court denied on the
merits after adopting the nmagistrate judge's report and
recommendati on. Cazey appeal ed the denial, and the district court
granted a certificate of probable cause ("CPC') to appeal. He
contends that 1) the evidence was insufficient to support his
conviction for attenpted nmurder; 2) the state indictnment charging
him with attenpted nurder was defective; 3) his sentence was
i nproperly enhanced; 4) his counsel was constitutionally

ineffective; and 5) his conviction raises doubl e jeopardy and due

1 Cazey had been convicted previously of felony driving while

intoxicated ("DW") and burglary.
2 A habeas corpus petitioner nmust exhaust his renmedies in the courts

of the state. 28 U S.C. § 2254(b) (1988). The State concedes that Cazey has
exhausted his state renedies.
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process issues.?

Cazey seeks habeas corpus relief, contending that his federal
ri ghts have been violated. A habeas corpus petitioner to whomthe
district court has denied relief may proceed on appeal only upon a
substantial showi ng of the denial of a federal right. Barefoot v.
Estelle, 463 U. S. 880, 893, 103 S. . 3383, 3394, 77 L. Ed. 2d
1090 (1983).* Because the district court issued a certificate of
probabl e cause, we address the nerits of Cazey's petition. See id.
at 893, 103 S. . at 3395 (requiring reviewon the nerits if CPC
granted); see also 28 U S.C. § 2253 (1988) (explaining certificate
of probabl e cause procedure).

We review the district court's findings of fact on requests
for habeas corpus relief for clear error; we review issues of |aw
de novo. WIllians v. Collins, 16 F.3d 626, 630 (5th Cr.), cert.
denied, ___ US. __ , 115 S C. 42, 129 L. Ed. 2d 937 (1994). "A
finding of fact nmade by the district court is clearly erroneous
only when the reviewi ng court, after review ng the entire evidence,

is left with the definite and firm conviction that a m stake has

8 Cazey contends on appeal that his conviction raises doubl e jeopardy

and due process i ssues. Cazey did not brief these issues, nor did he raise them
before the district court. Although we liberally construe the briefs of pro se
appel l ants, argunents nust be briefed to be preserved. Price v. Digital Equip.
Corp., 846 F.2d 1026, 1028 (5th G r. 1988). GCenerally, clains not argued in the
body of the brief are abandoned on appeal, even when the appellant i s proceedi ng
pro se. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993). Further
this court does not address i ssues not considered by the district court. Varnado
v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991). Consequently, Cazey presents no
revi ewabl e doubl e jeopardy or due process issues.

4 Thi s standard does not require the petitioner to show that he shoul d
prevail on the nerits, only that the i ssues nmay be debated anong jurists, a court
could resolve the issues differently, or the issues deserve a higher court's
consideration. 1d. at 893 n.4, 103 S. C. at 3394 n.4.
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been commtted." Id.

Cazey contends first that the evidence presented to the jury
was insufficient to support his conviction for attenpted mnurder.
"I'n a habeas action alleging insufficient evidence, we reviewthe
evidence in the | ight nost favorable to the governnent to determ ne
whet her any rational jury could have found the essential elenents
of the crine beyond a reasonable doubt."” Peters v. Witley, 942
F.2d 937, 941 (5th Gir. 1991), cert. denied, ___ US. __ , 112 S
. 1220, 117 L. Ed. 2d 457 (1992). A state appellate court's
determ nation on the sufficiency of the evidence for a conviction
warrants great weight in a federal habeas review Porretto v.
Stal der, 834 F.2d 461, 467 (5th Cr. 1987).

To convict a defendant of attenpted nurder under Texas | aw,
the state nmust prove that the defendant acted with the intent to
cause the death of another, and that the performance of the act
constituted nore than nere preparation for the offense. See Tex.
Penal Code Ann. 88 15.01(a), 19.01(a) (West 1994). The prosecutor
presented both the victinms testinony and objective evidence at
trial. Ricky Green testified that he had driven his truck to a
gate near Cazey's trailer hone, on his way to his in-laws' trash
dunp, when Cazey cane out of his trailer hone and threatened to
shoot Green if he went through the gate. Geen testified that he
told Cazey that he could go through the gate if he wanted to, and
that Cazey then picked up arifle and fired several shots at him
The evi dence showed that there were nmultiple bullet holes | ocated

in and around the passenger-side door of Green's truck, and that
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bul l ets had | anded within i nches of G een's body. Based on Geen's
testinony and the objective evidence, the state appellate court
affirmed Cazey's conviction. W hold that this evidence is
sufficient for arational jury to convict Cazey beyond a reasonabl e
doubt .

Cazey next argues that the indictnent was insufficient to
charge himwith attenpted nurder. He argues specifically that the
indictnment failed to charge himwi th an of fense because it did not
allege that he fired his rifle at the victim and that the
indictnment's charge that he fired "a gun" did not anobunt to a
charge that he used a deadly weapon under Texas | aw. "The
sufficiency of a state indictnent is not a matter for federal
habeas corpus relief unless it can be shown that the indictnent is
so defective that the convicting court had no jurisdiction."
Branch v. Estelle, 631 F.2d 1229, 1233 (5th Cr. 1980); see also
Al exander v. MCotter, 775 F.2d 595, 598 (5th Gr. 1985).
Mor eover, the question of whether a defective indictnment deprived
the trial court of jurisdiction is foreclosed to a federal court
reviewi ng a habeas corpus petition when the state courts have held
that the indictnent is sufficient under state |aw. MIllard v.
Lynaugh, 810 F.2d 1403, 1407 (5th CGr.), cert. denied, 484 U S.
838, 108 S. C. 122, 98 L. Ed. 2d 81 (1987); Liner v. Phelps, 731
F.2d 1201, 1203 (5th Gr. 1984).

Cazey's indictnment charged that "on or about the 11th day of
Novenmber, A D. 1988 . . . [Cazey] with the specific intent to

commt the offense of nurder, did . . . attenpt to cause the death
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of an individual, R cky Geen, by shooting wthagun. . . ." An
indictment is sufficient under Texas law when it alleges the
el enents of the crinme. Al exander v. MCotter, 775 F.2d 595, 599
(5th Cr. 1985). The state habeas court held that "[t] he charging
par agraph, deadly weapon paragraph, and each of the twd enhancenent
paragraphs were adequately phrased and sufficiently proved at
trial." Ex Parte Cazey, No. 21,992-07. Accordingly, because the
state court found the indictnent sufficient, we may not reviewthe
sufficiency of Cazey's indictnent.

Cazey also contends that the jury inproperly used two prior
fel ony convictions as the basis for enhancing his sentence. He
argues first that a prior DW conviction should not have been used
to enhance his sentence because the cause nunber of the conviction
set forthinthe indictnent differed fromthat whi ch the prosecutor
proved at trial. A variance between a prior conviction charged in
an i ndi ct ment's enhancenent paragraph and the prosecutor's proof of
the sanme prior conviction at the puni shnent phase of trial will not
require reversal unless it causes surprise to the prejudice of the
def endant . Freda v. State, 704 S.W2d 41, 42 (Tex. Crim App
1986) . An enhancenent count in the attenpted nurder i ndictnent
charged that Cazey was convicted of felony DW in the 20th District
Court of Robertson County, Cause No. 12,532. At trial, the
prosecutor introduced evidence that showed Cazey was convi cted of
felony DW in Cause No. 12,542. Cbvious typographical variances
are unlikely to cause prejudicial surprise to a defendant. Cole v.

State, 611 S.W2d 79, 82 (Tex. Crim App. 1981) (holding that a
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transpositional error in cause nunbers did not prevent defendant
fromlocating prior record and presenting defense to enhancenent
allegation). Both the trial court and the state appellate court
addressed this issue and found that Cazey did not show that the
variance surprised himto his prejudice. W accord a presunption
of correctness to the findings of the state courts unless the
petitioner inplicates particular statutory exceptions to 28 U. S. C
§ 2254(d). Wllians v. Collins, 16 F.3d 626, 631 (5th Cr.), cert.
denied, = US. __ , 115 S C. 42, 129 L. Ed. 2d 937 (1994).5
Cazey does not contend that any of the 8 2254(d) exceptions are
applicable to this issue; consequently, we presune that the state

court's findings are correct.®

5 28 U.S.C. § 2254(d) provides, inrelevant part, that a federal court
will presunme that a state court's finding on a factual issue is correct unless
a petitioner establishes:

(1) that the nerits of the factual dispute were not resolved in the

State court hearing;

(2) that the factfinding procedure enployed by the State court was

not adequate to afford a full and fair hearing;

(3) that the material facts were not adequately devel oped at the

State court hearing;

(4) that the State court |acked jurisdiction on the subject natter

or over the person of the applicant in the State court proceedi ng;

(5) that the applicant was an indigent and the State court, in

deprivation of his constitutional right, failed to appoint counse

to represent himin the State court proceeding;

(6) that the applicant did not receive a full, fair, and adequate

hearing in the State court proceeding; or

(7) that the applicant was ot herw se denied due process of law in

the State court proceeding;

(8) or unless that part of the record of the State court proceeding

i n which the determ nation of such factual issue was nade, pertinent

to a determnation of the sufficiency of the evidence to support

such factual determination, is produced . . . , and the Federal

Court on a consideration of such part of the record as a whole

concl udes that such factual determinationis not fairly supported by

the record . .

6 Cazey al so argues that the absence of a statenment of facts for his
prior felony DW conviction renders it unavail able to enhance his sentence, but
he provides no authority for this assertion. Argunents nust be briefed to be
preserved. Price v. Digital Equip. Corp., 846 F.2d 1026, 1028 (5th Cr. 1988).
Consequent|ly, Cazey has failed to preserve this issue for appeal
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Cazey next argues that the jury inproperly enhanced his
sentence with a prior burglary conviction for which he had received
a full pardon. However, Cazey does not produce for the record any
evi dence that his pardon was grounded on innocence. Ther ef or e,
even if Cazey were pardoned for his prior burglary conviction, the
state in subsequent cases may use the fact of the conviction to
denonstrate that he is a repeat or habitual offender. See Watkins
v. Thomas, 623 F.2d 387, 388 (5th Cr. 1980) (holding that
convictions pardoned for reasons other than innocence my be
introduced at sentencing and used to enhance sentence), cert.
deni ed, 449 U.S. 1065, 101 S. . 791, 66 L. Ed. 2d 608 (1980).°

Cazey further contends that his counsel was constitutionally
ineffective for failing to exam ne properly two prospective jurors
during voir dire examnation. To establish a claimof ineffective
assi stance of counsel, a defendant nust denonstrate both that his

attorney's performance was deficient and that the deficient

Cazey further argues that the felony DW conviction should not have
provi ded a basis for enhancenent of his sentence because his counsel in that case
was al so a county judge and therefore had a conflict of interest. Cazey presents
no facts from the record denobnstrating why a conflict of interest existed
Because nere conclusional allegations cannot form the basis of habeas corpus
relief, Schlang v. Heard, 691 F.2d 796, 799 (5th Cr. 1982), cert. denied, 461
U S 951, 103 S. . 2419, 77 L. Ed. 2d 1310 (1983), Cazey presents no cogni zabl e
i ssue for review on this point.

! Cazey also argues that the burglary conviction should not have

enhanced his sentence because he was not represented by counsel at a probation
heari ng connected with that conviction. The record, however, reveals that Cazey
was represented by an attorney at the hearing. Therefore, Cazey's argunent | acks
a factual basis.

Cazey argues further that the burglary conviction shoul d not have enhanced
hi s sentence because his counsel was constitutionally ineffectivein failingto
appeal that conviction. This issue was not raised before the district court.
We do not review issues raised for the first tine on appeal unless the issues
concern purely |l egal questions and manifest injustice would result if we failed
to consider them Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991).
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performance prejudi ced his defense. Strickland v. Washi ngton, 466
US 668, 687, 104 S. . 2052, 2064, 80 L. Ed. 2d 674 (1984). To
establish deficient performance, a defendant nust show that his
counsel's performance was so lacking that it fell below an
obj ecti ve standard of reasonabl eness. Id. at 687-88, 104 S. C. at
2064. However, we "nust indulge a strong presunption that
counsel's conduct falls within the wde range of reasonable
pr of essi onal conpetence." Bridge v. Lynaugh, 838 F.2d 770, 773
(5th Gr. 1988). To establish prejudice, a defendant nust show
that his counsel's errors were so serious as to render the
proceedi ngs fundanentally wunfair or unreliable. Lockhart .
Fretwell, __ US __ , , 113 S. C. 838, 844, 122 L. Ed. 2d
180 (1993). Cazey contends that C ndy Lorraine Manley Corn was a
"friend of the court” who had fornmerly worked for the "jail," and
that Aline Carr Merryman was a "relation of famly," but he
provides neither a factual basis in the record nor an argunent as
to the |egal I nport of these unsupported allegations.
Consequently, Cazey has failed to denonstrate that his attorney's
performance was defective.?

For the foregoing reasons, we AFFIRM on the nerits the

decision of the district court.

8 Mor eover, even assum ng def ective representati on, Cazey does not show

how it rendered the proceedings fundanmentally unfair or unreliable. Cazey's
contention accordingly fails both Strickland requirenents.
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