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PER CURI AM *

Jose Mendoza CQGutierrez appeals from the district court's
denial of his notion to withdraw his guilty plea. Fi ndi ng no
error, we affirm

GQutierrez was indicted on fifteen counts of drug offenses,
including conspiracy to inport marijuana, see 21 U S C. 8§ 963
(1988), conspiracy to possess with intent to distribute marijuana,

see 21 U.S.C. 88 841(a)(1), 846 (1988), inportation of marijuana,

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



see 21 U S.C. 88 952(a), 960(a)(1) (1988), and possession wth
intent to distribute marijuana, see 21 U S.C. 8§ 841(a)(1l) (1988).
The day after Qutierrez' trial had begun and jury selection had
occurred, CQutierrez pled guilty to the two conspiracy counts.?

More than two nonths after pleading gquilty, Gutierrez retained
new counsel and noved to withdraw his plea. Qutierrez argued that
hi s pl ea was not vol untary because governnent agents had t hreat ened
to arrest his famly if he did not plead guilty. He stated that he
had not told his counsel or the district court of these threats
because he feared governnental retaliation against his famly.
After a hearing, the district court denied Gutierrez' notion. The
court sentenced himto 151 nonths' inprisonnent. Qutierrez appeals
fromthe district court's denial of his notion.

CQutierrez argues that the district court should have all owed
himto wthdraw his guilty plea. W review a district court's
denial of a motion to withdraw for abuse of discretion. Uni ted
States v. Thomas, 13 F.3d 151, 153 (5th Cr. 1994) (review ng for
abuse of discretion); United States v. Watson, 988 F.2d 544, 550
(5th Gir. 1993), cert. denied, ___ US. __ , 114 S. C. 698, 126 L.
Ed. 2d 665 (1994); United States v. Young, 981 F.2d 180, 183 (5th
CGir. 1992), cert. denied, ___ US. __, 113 S. C. 2454, 124 L. Ed.
2d 670 (1993). "If a notion to wthdraw a plea of guilty . . . is
made before sentence is inposed, the court nay permt the plea to

be withdrawn if the defendant shows any fair and just reason.”

1 After CQutierrez pled guilty, the Government noved to dismss the
remai ni ng counts.
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Fed. R Cim P. 32(e) (fornmerly Rule 32(d)). Although we construe
thisrule liberally, a defendant does not have an absolute right to
W thdraw his plea. United States v. Young, 981 F. 2d at 183; United
States v. Badger, 925 F.2d 101, 103 (5th Cr. 1991); United States
v. Hurtado, 846 F.2d 995, 997 (5th Cr.), cert. denied, 488 U S
863, 109 S. C. 163, 102 L. Ed. 2d 133 (1988). | ndeed, the
def endant has the burden to prove justification. Badger, 925 F. 2d
at 104; United States v. Daniel, 866 F.2d 749, 752 (5th Gr. 1989).

"Trial courts in this circuit are to consider the seven
factors enunerated in United States v. Carr!? in deciding whether
the defendant has carried his burden of justifying wthdrawal."
Thomas, 13 F.3d at 152-53. These factors are:

(1) whether or not the defendant has asserted his

i nnocence; (2) whet her or not the governnment woul d suffer

prejudice if the withdrawal notion were granted; (3)

whet her or not the defendant has delayed in filing his

w t hdrawal notion; (4) whether or not the wthdrawal

woul d substantially i nconveni ence the court; (5) whether

or not close assistance of counsel was avail able; (6)

whether or not the original plea was know ng and

voluntary; and (7) whether or not the wthdrawal woul d

wast e judicial resources; and, as applicable, the reason

why defenses advanced |ater were not proffered at the

time of the original pleading, or the reasons why a

def endant del ayed in nmaking his w thdrawal notion.
Carr, 740 F.2d at 344; see also Thonmas, 13 F. 3d at 153 n.4 (listing
factors); United States v. Cark, 931 F. 2d 292, 294 (5th Gr. 1991)
(applying factors). 1In reviewng these factors, we consider the
totality of the circunstances, and one single factor will not

dictate the outcone of the evaluation. Badger, 925 F.2d at 104.

2 740 F.2d 339 (5th Or. 1984), cert. denied, 471 U.S. 1004, 105 S. C. 1865, 85
L. Ed. 2d 159 (1985).
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CQutierrez argues that he asserted his innocence by "grinding
towards trial, selecting a jury, and preparing hinself for a trial
on the nerits" and by stating in his withdrawal affidavit that he
felt he was not guilty. An assertion of innocence al one, however,
does not warrant withdrawal of a guilty plea. dark, 931 F. 2d at
295; Hurtado, 846 F.2d at 997.

CQutierrez contends that he acknow edged his guilt at his plea
heari ng under coercion, and that his plea was thus not voluntary.
The record of the plea hearing, however, contradicts Cutierrez'
contenti ons. The district judge thoroughly discussed wth
CQutierrez the facts to which he pled and the consequences of a
guilty plea. Qutierrez then stated that no one had coerced him
into pleading guilty, and that he was not pleading guilty to help
his famly. However, "[t]he defendant's declaration in open court
that his plea is not the product of threats or coercion carries a
strong presunption of veracity." dCdark, 931 F.2d at 295 (quoting
United States v. Darling, 766 F.2d 1095 (7th Cr.), cert. denied,
474 U. S. 1024, 106 S. C. 579, 88 L. Ed. 2d 561 (1985)). CQutierrez
cannot now rescind his sworn testinony w thout nore support than
his own affidavit, especially given that the agent whom CGutierrez
accused of coercion testified that he had not threatened Gutierrez
or any nenber of his famly. See Young, 981 F.2d at 184 (affirm ng
deni al of motion where defendant's statenents conflicted
defendant's sworn testinony at plea hearing); United States v.
Full er, 769 F.2d 1095, 1099 (5th Cr. 1985) (noting, wth respect

to a request for evidentiary hearing, that defendant could not
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refute sworn testinony at plea hearing w thout "specific factual
all egations supported by the affidavit of a reliable third
person"). Consequently, we accept the district court's finding
that GQutierrez' plea was know ng and vol untary.

Qutierrez further contends that the district court should have
excused his delay in filing his notion to withdraw his plea.
"[T] he I onger a defendant delays in filing a withdrawal notion, the
nor e substantial reasons he nust proffer in support of his notion."
Carr, 740 F.2d at 344. Wen the defendant has delayed in noving to
W thdraw his plea, he nust simlarly provide substantial reasons to
excuse the delay. See Clark, 931 F.2d at 295 (requiring
substanti al reasons for | engthy delay). As his substantial reason,
CQutierrez cites his "revolving door of attorneys."” The record
again contradicts his contention. Although Gutierrez had several
attorneys t hroughout the proceedi ngs, the attorney who represented
hi mat his plea hearing had been his attorney for the precedi ng two
nmont hs. The record also reflects that the attorney capably
represented Gutierrez.® Accordingly, CQutierrez has not shown a
pl ausi bl e excuse for his two-nont h-plus delay. See Thomas, 13 F. 3d
at 153 (finding that six-week delay wei ghed significantly against
defendant); United States v. Rinard, 956 F.2d 85, 88-89 (5th Cr.

1992) (finding 69-day delay between guilty plea and notion to

8 The attorney stated that he had di scussed the consequences of a

guilty plea with Qutierrez and also was prepared to go to trial. Mor eover,
GQutierrez stated at his plea hearing that he was satisfied with his counsel's
per f or mance. W therefore agree with the district court's statement that
GQutierrez' attorney was nore than "a potted plant," and provided the "close
assi stance of counsel" that Carr requires. See Thomas, 13 F.3d at 153 (fi nding
defendant's statenent at guilty plea of satisfaction wth counsel's
representation persuasive on issue of whether representati on was effective).
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W t hdraw pl ea excessive); Carr, 740 F.2d at 345 (finding 22-day
del ay excessive).*

In short, we agree with the district court's assessnent that
GQutierrez has nerely changed his mnd about the w sdom of his
guilty plea. Indeed, the record indicates that Gutierrez did not
move to withdraw his guilty plea until after conpletion of the
presentence report, which indicated that a severe sentence was
pr obabl e. Changing one's mnd, however, does not justify
w thdrawal of a guilty plea. United States v. Hoskins, 910 F.2d
309, 311 (5th Cr. 1990); Daniel, 866 F.2d at 752; see also Carr
740 F. 2d at 345 ("The purpose is not to allow a defendant to nake
a tactical decision to enter a plea, wait several weeks, and then
obtain a withdrawal if he believes that he nmade a bad choice in
pl eading guilty.").

G ven that none of the Carr factors favor granting GQutierrez
motion to withdraw his guilty plea, the district court did not
abuse its discretion in denying the notion. W therefore AFFI RM

the decision of the district court.

4 Wth respect tothe remaining Carr factors, the district court found

that permitting withdrawal of the guilty plea would prejudice the Governnent,
i nconveni ence the court, and waste judicial resources. The district court |isted
its reasons, and we see no abuse of discretioninits findings. See dark, 931
F.2d at 295 (deferring to district court's finding that governnent would suffer
prej udi ce).
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