IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50199
Summary Cal endar

JAMVES O. BROCKS
Pl ai ntiff-Appellant,
ver sus
DONNA SHALALA,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Western District of Texas
(A-92-CV-704)

(August 19, 1994)
Bef ore REAVLEY, H G3 NBOTHAM and W ENER, Circuit Judges.
PER CURI AM *
BACKGROUND

Janes Brooks was denied disability benefits and suppl enent al
security incone benefits by the Secretary of Health and Human
Services. Brooks sought a hearing before an adm nistrative | aw
judge ("ALJ") to review the denial. The ALJ found that although

Brooks had a foot injury which prevented himfrom performng

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



certain physically demandi ng jobs, Brooks was capabl e of
performng the full range of sedentary work activity. In
addition to the physical inpairnent, the ALJ consi dered Brooks'
psychol ogi cal capacity in a | engthy anal ysis and concl uded t hat
Brooks' nental condition presented "a slight abnormality which
has only a mnimal effect upon the claimant's ability to work and
as such does not constitute a severe inpairnent."”

Brooks filed a conplaint in district court and a magi strate
j udge recommended that the ALJ's decision be affirmed. The
district court subsequently issued an opinion adopting the
magi strate's recomendati on, and entered judgnent for the
Secretary. Brooks appeals and argues that the decision of the
ALJ is not supported by substantial evidence.

DI SCUSSI ON

Qur review of a denial of disability insurance benefits is
limted to: 1) whether the Secretary applied the correct |egal
standards, and 2) whether the decision is supported by
substantial evidence. Anthony v. Sullivan, 954 F.2d 289, 292

(5th Gr. 1992). The Social Security Act defines a "disability"
as the "inability to engage in any substantial gainful activity
by reason of any nedically determ nabl e physical or nental
i npai rment whi ch can be expected to result in death or which has
| asted or can be expected to last for a continuous period of not
Il ess than 12 nonths." 42 U S. C. 8§ 423(d)(1)(A).

The Secretary has formulated a five-step plan in order to

determne if a claimant is disabled: 1) if the claimant is



presently working, a finding of "not disabled" nust be nade; 2)
if the claimant does not have a "severe inpairnent” or
conbi nation of inpairnents, the claimant is not disabled; 3) if
the claimant has an inpairnent that neets or equals an inpairnent
listed in Appendix 1 of the Regulations, disability is presuned
and benefits are awarded; 4) if the claimant is capabl e of
perform ng past relevant work, a finding of "not disabled" nust
be made; and 5) if the claimant's inpairnent prevents himfrom
doi ng any other substantial gainful activity, taking into
consi deration age, education, work experience and functional
capacity, the claimant will be found to be disabled. 20 C F.R
88 404. 1520, 416.920. |In the present case, the ALJ found that
Brooks was "not disabled" at step 5, because Brooks is capabl e of
performng certain sedentary jobs in the econony, such as ticket
taker or cashier, in spite of his physical and nental condition.
Brooks' main conplaint is that the ALJ did not nmake a
severity finding as to nental inpairnment. But the ALJ engaged
in a lengthy anal ysis of Brooks' nental conpetence: the ALJ noted
t hat the exam ning psychol ogi st found that Brooks nade good eye
contact and responded to questions well; that his speech was
cl ear and coherent and his concentration was good; that he was
capabl e of doi ng househol d chores and preparing neals and that
anong ot her findings, he was in the average to borderline range
of intellectual functioning. The ALJ further noted that "other
than the claimant's statenent that he gets upset easily, there

are no allegations or indications of a nental disorder."” The ALJ



concluded that "the inpairnent is a slight abnormality which has
only a mnimal effect upon the claimant's ability to work and as

such does not constitute a severe inpairnent." Cf. Stone v.

Heckler, 752 F.2d 1099, 1101 (5th Gr. 1985). Contrary to
Brooks' allegations, the ALJ further considered Brooks' nental
and physical conditions together. The ALJ determ ned that
Brooks' foot injury was severe and he was not capabl e of
perform ng past relevant work, but that "[t]he record does not
show an i npairnent or conbination of inpairnments which neets or
equal s the |l evel of severity contenplated for any inpairnment
found in Appendix 1 to Subpart P of Social Security
Adm ni stration Regulations No. 4."

Brooks points out that once the cl ai mant establi shes
disability, the burden shifts to the Secretary to show that there
is other substantial gainful enploynent available for the

claimant. Selders v. Sullivan, 914 F.2d 614, 618 (5th Cr

1990). If the Secretary neets this burden by pointing out

al ternative enpl oynent opportunities, as was done in the present
case, the burden shifts back to the claimant to prove that he is
unable to performalternate work. 1d. The ALJ considered
Brooks' capacity for other work in view of his age, education and
past experience, and determ ned that Brooks was capabl e of doing
sedentary work. Brooks did not denonstrate otherw se. The record
denonstrates that Brooks can sit at length and stand or wal k, and

Brooks has engaged in daily activities in spite of his



i npai rments such as visiting with friends, preparing neals, |ight
housecl eani ng and using public transportation.

Brooks conpl ains, however, that the ALJ did not take into
consideration the vocational expert's answers to hypotheti cal
gquestions, where the expert indicated that Brooks' appearance and
comuni cation skills mght possibly prevent himfrom succeedi ng
in certain sedentary jobs. But the vocational expert did not
state that Brooks was incapable of perform ng the suggested
sedentary jobs available to him nor does the evidence in the
record support that concl usion.

Subst anti al evidence supports the conclusion to deny
disability benefits. A "reasonable m nd" could accept the
rel evant evi dence as adequate to support the concl usion that

Br ooks i s not disabl ed. See Marcello v. Bowen, 803 F.2d 851, 853

(5th Gr. 1986). Qur inquiry ends here because we nmay not
rewei gh the evidence or substitute our judgnent for that of the
Secretary. 1d.

AFFI RVED.



