IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50197

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,,

ver sus

ARVANDO MELENDEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(92- CR-133- 1)

January 25, 1996
Bef ore GARWOOD, SM TH and DENNI'S, Circuit Judges.”’

PER CURI AM

Def endant - appel | ant Armando Mel endez (Mel endez) was found
guilty of conspiring to inport a quantity of nore than one hundred
kilograns of nmarihuana in violation of 21 U S C 88 952(a),
960(a) (1) and 963. On appeal, this Court remanded appellant’s
conviction to the district court to determne whether the
presentence investigation reports (PSRs) of various governnent

W t nesses contained Brady or Gglio material and, if so, whether a

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



newtrial was required. In addition, this Court vacated Ml endez’ s
sentence and remanded to the district court for resentencing.
Mel endez appeals the district court’s judgnent and resentencing.
We affirm

Facts and Proceedi ngs Bel ow

Mel endez was charged together with fourteen other naned
def endants pursuant to a superseding indictnent filed on May 6,
1992, with nunerous crines relating to a large-scale narihuana
i nporting operation spanni ng seven years (1985-1992). The district
court granted a severance to Mel endez and his co-defendant Cctavio
Carreon, and the two were tried together for: (1) conspiring to
inport a quantity of nore than one hundred kil ograns of mari huana
in violation of 21 US.C. 88 952(a), 960(a)(1l) and 963; (2)
conspiring to possess nore than one hundred kil ograns of mari huana
wth intent to distribute, in violation of 21 U S. C 8841(a)(1l);
and (3) bribing a public official in violation of 18 U S C 8§
201(b)(1).

Based | argely on the testinony of the defendants’ alleged co-
conspirators, the jury found Mlendez guilty of conspiring to
i nport mari huana, but acquitted himon the other two counts. On
appeal, this Court remanded Mel endez’s conviction to the district
court to determne by “in canmera inspection” whether the PSRs
prepared for these co-conspirators—who had served as governnent
W t nesses agai nst Mel endez—cont ai ned excul patory or i npeachnent
informati on under Brady or Gglio. United States v. Carreon, 11

F.3d 1225, 1238 (5th Cr. Jan. 5, 1994). |In addition, this Court



vacat ed Mel endez’ s sentence and renmanded to the district court with
instructions that it make findings in support of its resentencing
of Melendez. 1d. at 1235-38.

On remand, the district court reviewed the PSRs of the
cooperating co-conspirators and concluded that they contained no
Brady or Gglio material; alternatively, the court observed that,
“[I']f any such information is contained in any one or nore of these
reports, the Court finds that it could not have affected the
outcone of Mel endez’ trial, and that the failure to disclose such
information . . . was harmless error.” April 4, 1994, Order After
Remand at 4, in United States v. Melendez, No. EP-92-CR-133-H
(WD. Tex. 1994). Consequently, the district court resentenced
Mel endez to 360 nonths’ inprisonnent, five years of supervised
release, and a fine of $100,000—the sane sentence Melendez
originally received.?

Thereafter, on April 19, 1994, this Court issued a
Suppl enental Qpinion in which we observed:

“The district court found that [the PSRs at issue]

contained no material Brady or Gglio information. Qur

i ndependent review of the sane PSRs | eads us to the sane

conclusion. . . . For the foregoing reasons, Ml endez’ s
j udgnent of conviction is AFFIRMED.” United States v.

1 After reviewi ng the evidence regardi ng the constituent anounts
of mari huana attributable to Mel endez, the district court reduced
the total anobunt of marihuana (fromthe district court’s original

finding) by approximtely 9,000 kil ograns. Nevert hel ess, even
after making this reduction in the total anount of nmarihuana
attributable to Mel endez, this revised total still exceeded 100, 000
kil ograns; therefore, Ml endez’'s original base offense |evel of
forty remai ned the sane. Furthernore, Melendez’s two-1evel upward
adjustnent for his role in the offense, as well as his crimna

hi story category, obviously renmai ned unchanged as wel | .
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Carreon, No. 92-8682 at 2-3 (5th Gr. April 19, 1994)
(unpubl i shed).

Di scussi on

This Court’s Suppl enental Opinion of April 19, 1994, provides
the law of the case, and Melendez fails to denonstrate that the
present appeal fromthe resentencing should be permtted i nsofar as
it relates to his conviction. However, even if the issues raised
by Mel endez respecting his conviction on the present appeal had not
al ready been resolved by the prior January 4 and April 19, 1994,
opinions of this Court, this Court would nevertheless affirmthe
district court’s conviction of Mlendez, as well as his
resentenci ng on renand.

Mel endez raises several contentions on appeal. First, he
contends that the district court erred in denying his post-
conviction notion for judgnment of acquittal because the evidence
against him was insufficient to support his conviction
Principally, Mel endez maintains that his conviction for conspiring
to inport marihuana and his acquittal for know ngly possessing
mari huana with the intent to distribute it constitute “fatally
i nconsistent” jury verdicts. Considering the distinct elenents of
these two offenses, it is not at all clear that these verdicts are
i nconsi stent; however, even if they were “truly inconsistent”, this
Court has observed that:

. . . The nost that can be said . . . is that the
verdict shows that either in the acquittal or the
conviction the jury did not speak their real concl usions,
but that does not show that they were not convinced of
the defendant’s guilt.” United States v. Scurlock, 52
F.3d 531, 537 (5th Gr. 1995) (quoting United States v.
Powel |, 105 S.Ct. 471, 475 (1984)).
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Therefore, even where the verdicts are truly inconsistent, the
jury’s decision to acquit on one of the counts does not require
reversal of the defendant’s conviction on the other count. Id. at
538. 2

In his second argunent on appeal, Ml endez contends that the
district court erred by failing to inspect in canera the PSR
prepared on April 11, 1991, for Charles Aragon (Aragon), an
i nportant governnment wtness, in contravention of this Court’s
instructions on remand. Ml endez points out that the PSR rel ating
to Aragon actually inspected in canera by the district court was a
PSR prepared on Septenber 28, 1992.°3 Based on this, Ml endez
contends that the district court’s inspection of the governnent
W t nesses’ PSRs—ordered by this Court—was inconplete; he argues
that, in conducting an inspection for excul patory or inpeachnent
information, the first PSR would be particularly insightful as
Aragon was al | egedl y al ready cooperating with the governnent at the

time the first PSR was prepared.

2 In his only other contention that the evidence agai nst hi mwas

i nsufficient, Mel endez challenges the credibility of the
governnent’s w tnesses—an assessnent clearly within the sole
provi nce of the jury.
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The “first” (April 11, 1991) PSR was prepared in connection with
Aragon’s “first” sentencing by the district court for his
participation in the drug distribution operation. Aragon’s 1991
convi ction was subsequently appeal ed and reversed, and Aragon was
granted a newtrial. Before he could be retried, Aragon pleaded
guilty; the “second” (Septenber 28, 1992) PSR was prepared in
connection with the district court’s sentencing pursuant to this
pl ea. For conveni ence, these PSRs will be referred to as Aragon’s
“first” and “second” PSRs.



However, on May 3, 1995, the governnent —by unopposed noti on—
suppl enented the record in this case by filing a copy of Aragon’s
first PSR- There is no dispute that the PSR so furnished by the
governnent is the sane (April 11, 1991) PSR that Ml endez has put
at issue. It is |likew se clear that Aragon contributed nothing to
this PSR that would inplicate Brady or Gglio. 1In fact, “[o]n the
advi ce of counsel, Aragon did not provide any statenents to the
probation officer regarding his role in the offense.” April 11,
1991, Presentence Report at § 56, in United States v. Aragon, No.
EP- 90- CR- 388B (W D. Tex. 1991) (enphasi s added).* Therefore, we find
that it would be a waste of tinme and resources to remand this case
tothe district court in order for that court to inspect this first
PSR in canmera for Brady and Gglio information contributed by
Ar agon.

In afootnote in his brief, Mel endez nakes a passing reference
relating to the district court’s failure to inspect in canera any
PSR prepared in connection with the sentencing of governnent
W tness Jose Guzman (Guzman). In its April 4, 1994, Order After
Remand, supra, the district court asserted that it had been unabl e
to uncover any information that Guzman had ever been convicted in

either Texas or New Mexi co. Mel endez’ s footnote asserts that

4 During oral argunent on the present appeal, the governnent

informed this Court of Aragon’s decision not to contribute
anyt hi ng—potenti al |l y excul patory for Mel endez or otherwise—tothis
first PSR At that tinme, counsel for Melendez expressed a
wllingness to allowthis Court to exam ne the April 11, 1991, PSR
in order to determ ne whether its contents justified remand to the
district court for a thorough in canera review in |ight of Brady
and Gglio.



Guzman was convicted in the United States District Court for the
District of New Mexico of drug trafficking offenses. Al t hough
Mel endez fails to provide a cause nunber for, or the date of, this
al | eged conviction, he notes that Guzman responded to questi oni ng
under oath at Ml endez's trial that he had been convicted of a
“mari huana offense” in 1990. March 15, 1995, Corrected Initial
Brief of Appellant at 26 n.15, in United States v. Ml endez, No.
94-50197. We need not reach the issue of whether the district
court erred in failing to locate and inspect this mssing PSR
however, as counsel for Ml endez—n oral argunment on the present
appeal —n substance conceded that this PSR was of little
consequence because Guznman was not cooperating with the governnent
at the tinme this PSR woul d have been prepared. Furthernore, there
is nothing to suggest that Guzman’s purported 1990 conviction for
drug trafficking was connected to the drug operation underlying
Mel endez’ s present conviction.

In his final argunent, Melendez contends that the district
court erred in its determnation of the quantity of marihuana
attributable to him for sentencing purposes. This argunent is
meritless, however, as it is clear that the district court not only
considered Melendez’s specific objections on this issue, but
actually reduced the anount of marihuana originally attributed to

Mel endez based on the probation officer’s reconmendation.® There

> The probation officer recomended that Ml endez’s offense

conduct involved a total of approximately 131,353 kil ograns of
mar i huana, and the district court accepted this recommended fi ndi ng
when it originally sentenced Mlendez followng his trial in
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is likewse no nerit to Melendez’s suggestion that the district
court erred by approximating certain of the constituent anmounts of
mar i huana attri butable to himover the course of this conspiracy.
The United States Sentencing  Quidelines recogni ze that
approximation is permssible “[w]here there is no drug sei zure

.7 U S S.G 8§ 2D1.1 coment. (n.12). In the present case, in
whi ch certain evidence of the constituent anmounts of drugs invol ved
over the course of this |lengthy conspiracy was necessarily derived
fromthe testinony of eyewi tnesses—and not froma recovery of the
drugs invol ved—such approxi mati on was unavoi dabl e. We concl ude
that the district court’s findings are sufficient and that it did
not err in determning the total quantity of drugs attributable to
Mel endez for sentencing purposes.

Concl usi on

Mel endez’ s judgnent of conviction and sentence is

AFFI RVED.

Cct ober 1992. On remand, the district court excluded certain
quantities of mari huana to which Mel endez had objected, reducing
the total anpbunt by nore than 9,000 kil ograns.
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