IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50191

Summary Cal endar

YOLANDA BARRI ENTOS and NORMA BUSTI LLOS
Pl aintiffs-Appellants,

ver sus
EL PASO AUTO TRUCK STOP, INC., d/b/a

UNOCAL 76 EL PASO AUTO TRUCK STOP
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(EP-93- CA-377-B)

(August 29, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Plaintiffs were enployees of Turnkey Services, Inc., which
| eased workers to defendant El Paso Auto Truck Stop, Inc. (EPATS)
Their enpl oynent contracts contained arbitration clauses.
Plaintiffs filed this sexual harassnent suit on April 20, 1993,
EPATS was served with process on August 16, and EPATS renoved to
federal court on Septenber 15. On Qctober 15, EPATS, inits notion

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



to Add Third-Party Defendant, notified the court and plaintiffs
that it intended to nove for arbitration. Neither party undert ook
di scovery. Trial was schedul ed for February 14, 1994. On February
9, EPATS filed a Motion to Conpel Arbitration and D sm ss or Stay
Al l Proceedi ngs, which the court granted on February 25.
Plaintiffs contend that EPATS waived its right to seek
arbitration by not naking a tinely request for arbitration. This
argunent is without nmerit. There is a strong federal policy in
favor of arbitration, and courts will only find waiver "when the
party seeking arbitration substantially invokes the judicial

process to the detrinment of the other party.” Frye v. Paine

Webber, Jackson & Curtis, Inc., 877 F.2d 396, 398 (5th Gr. 1989)

(internal quotation marks omtted), cert. denied, 494 U S 1016

(1990). The only prejudice alleged by plaintiffs is the expense of
trial preparation and witness interviewi ng. They have expended no
time or noney on discovery. Furthernore, EPATS had notified them
of its intent to nove for arbitration as early as COctober 1993.
They have adduced no affidavits or other evidence of prejudice.
These skeletal allegations of expense, conbined with a pretria
del ay of six nonths after service of process, are insufficient to
overcone the strong presunption in favor of arbitration and agai nst

wai ver. See Tenneco Resins, Inc. v. Davy Int'l, AG 770 F.2d 416

420-21 (5th Gr. 1985) (collecting cases in which substantial
di scovery and | onger delays were held not to anobunt to waiver).

AFFI RVED.



