UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-50172
Summary Cal endar

GREGORY L. RI CHARDSCN,
Pl ai ntiff-Appellee,
VERSUS

RAYMOND M ALDI NGERS, ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(W 93- CA- 22)

(Decenber 8, 1994)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

Ri chardson, a Texas prisoner, appeals the dism ssal of his 42
US C § 1983 action against correctional officer Raynond M
Al di ngers and Warden Jack M Garner. W affirm

Ri chardson alleged that on COctober 17, 1992, he was in a
prison di ning hall when Al di ngers approached the table at which he

was seated with inmate Lloyd Smth and two other inmates.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Ri chardson asserted that Al dingers said he needed an enpty trash
can and that Richardson and Smth got up to retrieve one. As the
two i nmates were renoving pitchers fromthe trash can, Aldingers
al l egedly wal ked over to R chardson, instructed himto put out his
hand, and then ran a kitchen knife across Richardson's |eft hand.
Ri chardson al | eged t hat Al di ngers | aughed at hi mwhen he conpl ai ned
about the cut, then threatened Smith with the sane knife.

Ri chardson filed a grievance with Warden Garner conpl aini ng
about the assault. Ri chardson clainmed that Garner was aware of
prior incidents involving Al dingers' m streatnent of other inmates.
Ri chardson filed suit against Al dingers and Garner and | ater added
Janes Collins, Director of the Texas Departnment of Justice,
I nstitutional Division, as a defendant.

After conducting two Spears? hearings, the nmgistrate judge
ordered service of the conplaint. Thereafter, the parties agreed
to have the magi strate judge conduct all further proceedings. Both
sides noved for summary judgnent. The magi strate judge granted
summary judgnent for Collins, but found genui ne i ssues of materi al
fact on Richardson's clains against Al dingers and Garner.

The case was tried to the court. The nmagistrate judge found
that Al dingers had never cut Richardson and that Garner had no
know edge, prior to Cctober 17, 1992, that Al dingers posed a threat
to any inmate. The magi strate judge entered judgnment di sm ssing
the case, and Richardson filed a tinely notice of appeal.

2Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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Ri chardson argues first that the nagistrate judge abused his
di scretion by denying Richardson's pretrial request for subpoenas
for inmates Enrique Valdez and Felix Flores, Jr.® According to
Ri chardson, both i nmates woul d have testified that they had filed
separate grievances against Aldingers, Valdez claimng that
Al di ngers assaulted himin the kitchen with a large knife and
Flores claimng that Al dingers struck himin the chest with a | arge
ki t chen pot. Both i ncidents all egedly occurred before Cctober 17,
1992. Ri chardson argues that this testinony would show that
Al di ngers engaged in a pattern of m sconduct and that Garner was
aware of Aldingers' acts but failed to take corrective action.

This Court reviews a district court's refusal to issue a
subpoena for abuse of discretion. Gbbs v. King, 779 F.2d 1040,
1047 (5th CGr.), cert. denied, 476 U S. 1117 (1986). Bef ore
est abl i shing an abuse of discretion, the plaintiff nust denonstrate
a need for the witness's trial testinony. Id.

The magi strate judge did not abuse his discretion by denying
Ri chardson' s request for these subpoenas. First of all, Val dez and
Fl ores' proposed testinony was only relevant to whether Wrden
Garner knew that Al dingers was abusive. This claimfailed when the
judge determ ned that Aldingers had not assaulted Richardson. In
addition, the magi strate judge al ready had t he substance of Val dez

and Fl ores' conplaints before him Flores had already testified at

3The magi strate judge did issue subpoenas for two i nmate
W t nesses who were present during the alleged assault and one
other inmate witness who had filed a grievance accusi ng Al di ngers
of burning himwith alit cigarette.
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t he expanded evi denti ary hearing, and both i nmates' conplaints were
contained in the investigation report prepared by the Texas
Departnment of Crim nal Justice, which the defendants submtted to
the court. Richardson was not prejudiced by the nmagi strate judge's
refusal to issue the subpoenas.

B.

Ri char dson next nmai ntai ns that the magi strate judge abused hi s
discretion by denying Ri chardson's notion for appointnent of
counsel. R chardson contends that his poor educational background
and his psychol ogical condition warranted this appoi ntnent.

The magi strate judge did not abuse his discretion by denying
Ri chardson's notion. A court is not required to appoint counsel to
represent indigent 8§ 1983 plaintiffs unless the case presents
exceptional circunstances. U ner v. Chancellor, 691 F.2d 209, 213
(5th Gr. 1982). The magi strate judge considered the factors
listed in Unmer and found no exceptional circunstances.

The record supports the magi strate judge's conclusion. This
is a straightforward case alleging a prison guard's assault and a
warden's failure to protect. Al t hough Richardson is poorly
educat ed and suffers froma psychol ogi cal condition, the nagi strate
j udge had observed Ri chardson at three hearings prior to the trial
and was entitled to find him capable of presenting his case.

C.

Finally, Richardson contends that the magi strate judge abused

his discretion by denying his post-trial notion for sanctions

agai nst Aldingers and Garner for failing to produce a grievance



filed by inmate Horaci o Gonzal ez, Jr. W do not reach the nerits
of this contention because we find we have no jurisdiction over
this issue.

In his notice of appeal, Ri chardson was required to "designhate
the judgnent, order or part thereof appealed from. . . ." Fed. R
App. P. 3(c). W construe notice liberally "where the intent to
appeal an unnentioned ruling is apparent and there is no prejudice
to the adverse party."” NCNB Texas Nat. Bank v. Johnson, 11 F.3d
1260, 1269-70 (5th G r. 1994). This is particularly true when the
appellant is not represented by counsel.

However, even read generously, Richardson's notice of appeal
cannot enconpass the denial of his post-trial notion. R chardson
filed the notion for sanctions on the sane day as the notice of
appeal, March 18, 1994. The order denying this notion was entered
on April 28, 1994. Richardson's notice of appeal could not evince
an intent to appeal an order which the magi strate had not yet nade.
See id. For this reason, we dismss Richardson's appeal fromthe
court's denial of his notion for sanctions.

AFFI RVED.



