IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50150
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

JUAN MANUEL ALANI Z,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-93-CR-185 (4))

(Decenber 14, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Appel I ant Juan Manuel Al aniz appeals fromthe district court's
sentenci ng determ nation, alleging that the district court erred by
enhanci ng his offense | evel for obstruction of justice and for his
supervisory role, and by denying him a decrease in his offense
| evel for acceptance of responsibility. W affirmthe judgnment of

the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 10, 1993, Alaniz pleaded guilty to a charge of
conspiracy to possess wWith intent to distribute a quantity of
marijuana. Alaniz's plea was entered, however, only after a ful
day of his trial had transpired on Cctober 9, 1993. The probation
of ficer prepared a Presentence Investigation Report ("PSR') which
cal cul ated Alaniz's base offense |level at 34. The PSR assessed a
three-level increase for Alaniz's role as a nanager or supervisor,
and allowed a two | evel decrease for acceptance of responsibility.
Al ani z obj ected to the "supervisor" findings, asserting that he was
not a manager or supervisor in the drug trafficking conspiracy
because he "was never responsible for the people that he delivered
mari[j]Juana to." The governnent al so objected to the original PSR
contending not only that Alaniz had obstructed justice by
t hreat eni ng a co-defendant, but al so that he had not fully accepted
responsibility for his offense.

On January 26, 1994, the probation officer prepared a revised
PSR that cal cul ated Al aniz's base offense level at 32. A three-
| evel adjustnment for a supervisory role in the offense was added,
and a two-1|evel adjustnent for obstruction of justice was added as
well. Furthernore, in this revised PSR, a two-|evel deduction for
acceptance of responsibility was not given. Alaniz filed
objections to this revised PSR, asserting that the governnent's
objections to the original PSR were not tinely. The probation

of ficer made no further revisions to the PSR



At sentencing, the district court adopted the factual
statenents and the sentencing recommendati ons of the revised PSR,
enhanci ng Al ani z's base offense | evel for his role as a supervisor
and for his obstruction of justice, and denying a reduction for
acceptance of responsibility. Al aniz was sentenced to a 180-nonth
termof inprisonnent, a five-year period of supervised release, a
$10,000 fine, and a $50 special assessnment. Al aniz appeals from
this sentence and the propriety of its related enhancenents and

deni al s.

1. STANDARD COF REVI EW
Fi ndings of fact that underlie the district court's sentence

are revi ewed under a clearly erroneous standard. See United States

v. Vel asquez- Mercado, 872 F.2d 632, 635 (5th Gr. 1989). Wet her

a defendant is a manager or supervisor of crimnal activity is a

question of fact. See United States v. Barreto, 871 F.2d 511, 512

(5th Gr. 1989). Simlarly, whether a defendant obstructed justice

is a factual determnation. See United States v. Rivera, 879 F. 2d

1247, 1254 (5th Gr. 1989). Finally, the district court's finding
on acceptance of responsibility is also reviewed under the clearly

erroneous st andar d. See United States v. Thomas, 12 F.3d 1350,

1372 (5th Gr. 1994). For purposes of appellate review, a finding
is not clearly erroneous if it is plausible in light of the record

read as a whole. See United States v. Wiitlow, 979 F.2d 1008, 1011

(5th Gir. 1992).



[11. ANALYSI S AND DI SCUSSI ON
A. Manager or Supervi sor Enhancenent

Alaniz initially contends that the district court erred in
determning that he was a nanager or supervisor of crimnal
activity that involved five or nore participants. He argues that
only two ot her individuals were invol ved, Veronica Estrada and her
husband, Marcos Castill o.

A defendant's offense | evel may be increased by three |evels
if he "was a manager or supervisor (but not an organi zer or | eader)
and the crimnal activity involved five or nore participants or was
ot herwi se extensive." United States Sentencing Conmm ssion
Gui delines Manual 8§ 3Bl.1(b). For purposes of 8§ 3Bl1.1, we have
observed that:

[I]t is not the contours of the offense charged that

defines the outer limts of the transaction; rather it is

the contours of the underlying schene itself. Al |

participation firmy basedinthat underlying transaction

isripe for consideration in adjudging a | eadership role

under section 3B1.1

United States v. Mr, 919 F.2d 940, 945 (5th G r. 1990). I n

addition, the guidelines thenselves explicitly state that "[t]o
qualify for an adjustnent under this section, the defendant nust
have been the organi zer, |eader, manager, or supervisor of one or
nmore other participants.” United States Sentencing Comm ssion
Qui del i nes Manual § 3B1.1(b) cnt. 2. Thus, as long as the
def endant supervised at | east one participant, an enhancenent can
be properly based on rel evant conduct underlying the offense of

conviction, rather than only considering the defendant's specific



role in the naned offense. See United States v. Eastl and, 989 F. 2d

760, 769 & n.19 (5th Gr. 1993).

In resolving disputed factual matters at sentencing, "[a]
presentence report generally bears sufficient indicia of
reliability to be considered as evidence by the trial judge .

." United States v. Sherbak, 950 F.2d 1095, 1100 (5th Cr. 1992);

accord United States v. Alfaro, 919 F. 2d 962, 966 (5th Cr. 1990).

As nmentioned, in the instant case, the district court explicitly
adopted the factual findings in the PSR A defendant bears the
burden of denonstrating that the information relied upon by the

district court is materially untrue. See, e.qg., United States v.

Shi pley, 963 F.2d 56, 59 (5th Gr. 1992).

On appeal, Alaniz argues that portions of Veronica Estrada's
testinony indicate that the only people involved were Al aniz,
Castillo, and Estrada. The portion of the transcript referred to
by Al ani z, however, does not support this contention, as it nerely

recites portions of Estrada' s testinony where she used the pronoun

we" to refer to herself and Alaniz. Wen the rel evant conduct
underlying Alaniz's conspiracy conviction is examned, it is clear
that nore than five participants were invol ved.

The PSR indicates that between 1987 and 1993, Alaniz
transported, or caused to be transported, approxi mately 20 | oads of
marijuana from Mexico through the Laredo, Texas area, and to
Franci sco Figueroa and Figueroa' s associates in the San Antoni o,

Texas area. These | oads of marijuana were routinely delivered to

Fi guer oa and hi s associ ates on consi gnnent wi t hout prior paynent --



a net hod known as "fronting." Wen Alaniz "fronted" the marijuana
to Figueroa, Alaniz retained a possessory interest in both the
unsol d marijuana and in the proceeds fromthe sale of the marijuana
to others. Upon receipt of the marijuana from Al ani z, Fi gueroa,
aided by co-defendant Jose Luis Garza, would arrange for the
distribution of marijuana to other persons.

The transportation of the marijuana was often facilitated by
the use of drug couriers, known as "nules." The PSR noted that
"[t] he governnent indicated that Al aniz supervised at |east seven
persons who were truck drivers and noney couriers. The probation
of ficer concurs with this assessnent."” Indeed, Estrada testified
that "[a]ll ny work | did at the direction of M. Alaniz," clearly
satisfying the "at | east one participant"” supervision requirenent.
Over the years, the governnent estimated that Al aniz transported a
total of approximately two tons of marijuana (4,480 pounds).

Based on these findings in the PSR, there is nore than enough
evidence to support the district court's enhancenent of Alaniz's

sentence for a managerial or supervisory role. See United States

v. Robins, 978 F.2d 881, 889 (5th Cr. 1992) ("[I]t is proper for
the district court to rely on a presentence report's construction
of evidence to resolve a factual dispute, rather than relying on
the defendant's version of the facts."). We conclude that the
district court's enhancenent was not clearly erroneous.
B. (Qbstruction of Justice Enhancenent
Al ani z suggests that the district court inproperly assessed an

obstruction of justice enhancenent because Alaniz's alleged



t hreat eni ng of a co-defendant was not corroborated by any evi dence.
On the contrary, according to Alaniz, it was he who was beaten and
was t hreatened by the ot her co-defendants. Al aniz al so argues that
the governnent failed to raise this obstruction of justice
allegation in a tinely manner.

Wth regard to the tineliness issue, Alaniz based his
objectioninthe | ower court on Local Rule CR-32(a) for the Western
District of Texas. Rule CR-32(a) states that objections to the PSR
shal | be communicated within ten days after the PSRis disclosed to
the parties. Alaniz correctly notes that the PSR was avail abl e on
January 10, 1994, and that the governnent's witten obstruction of
justice allegations were not sent until January 21, 1994. In his

"Second Addendumto the Presentence Report," however, the probation
officer noted that "[a]lthough the governnent faxed its objections
to the probation office one day after the 10-day deadline, it is
the probation officer's recollection that the governnent had nade
their objections telephonically and tinely." More inportantly,
however, Rule CR-32(a) is permssive, as it states that "[f]ailure
of counsel to conply tinely with this provision may result in
sanctions being inposed" (enphasis added). Thus, the district
court was not conpelled by the | anguage of the rule to ignore the
governnent's allegations. Cf. United States Sentenci ng Comm ssion
Qui del i nes Manual 8 6Al1.3 ("[S] entencing judges are not restricted
to information that would be adm ssible at trial. Any information

may be considered, as long as it has sufficient indicia of

reliability to support its probable accuracy.").



The sent enci ng enhancenent for obstruction of justice applies
to various types of conduct, including "threatening" or
"intimdating" a "co-defendant, wtness, or juror." United States
Sent enci ng Conm ssi on Cui delines Manual 8 3C1.1 cnt. 3(a). The PSR
provi ded that:

[t] he probation officer received information suggesting

that the defendant inpeded or obstructed justice. The

case agent reported that Al aniz threatened codefendant

Jose Luis Garza while they were both in the Wackenhut

detention facility. Specifically, Alaniz told Garza t hat

he knew what woul d happen to himif he testified agai nst

Al aniz. According to the case agent, Alaniz repeated his

threat while transported in a van on anot her occasion.
Moreover, in the "Addendum to the Presentence Report," the
probation officer noted that "in light of the governnent's
i nformati on regardi ng obstruction of justice, it is the probation
officer's recomrended finding that Alaniz obstructed justice by
threatening a codefendant. The finding is based on an interview
wth the case agent"” (enphasis added).

In the district court and on appeal, Al aniz offers no evidence
to denonstrate that the PSR findings are "materially untrue";
instead, he nerely contends that the governnent's allegations are
fal se. As nentioned, we have held that the district court may rely
on a PSR s construction of evidence to resolve a factual dispute,

rather than relying on the defendant's version of the facts. See

United States v. Robins, 978 F. 2d 881, 889 (5th Cr. 1992). Al aniz

is correct in his assertion that the district court, in general

must make specific findings when there are disputed facts materi al



to the sentencing decision.! 1In Sherbak, however, we noted that
"[w hen a defendant objects to his PSR but offers no rebutta
evidence to refute the facts, the district court is free to adopt
the facts in the PSR without further inquiry." 950 F.2d at 1099-
1100. In addition, we nmade the follow ng inportant observation:

[ T]he district court expressly adopted the facts set
forth in [the] PSR In so doing the court, at |[east
inplicitly, weighed the positions of the probation
departnent and the defense and credited the probation
departnent's facts. Rule 32 [of the Federal Rules of
Crimnal Procedure] does not require a catechismec
regurgitation of each fact determned and each fact
rejected when they are determnable froma PSR that the
court has adopted by reference.

Id. at 1099.
Aside from a naked denial, Alaniz offered no evidence to
denonstrate the falsity of the PSR s factual findings on

obstruction of justice. See Alfaro, 919 F.2d at 966 ("To the

extent that the defendant's objections to the presentence report
reflect unsworn assertions, we are reluctant to consider them
as evidence in our review of the findings of the trial court.").

Moreover, the district court accepted the factual findings of the

1 Rule 32 of the Federal Rules of Crim nal Procedure
states in the following relevant part:

| f the comments of the defendant and the defendant's
counsel or testinony or other information introduced by
them all ege any factual inaccuracy in the presentence

i nvestigation report or the summary of the report or
part thereof, the court shall, as to each matter
controverted, nmake (i) a finding as to the allegation,
or (ii) a determnation that no such finding is
necessary because the matter controverted wll not be
taken into account in sentencing.

Fed. R CGim P. 32(c)(3)(D).



PSR, inplicitly crediting the probation departnent's facts and

resolving the objections. Cf. United States v. Singer, 970 F.2d

1414, 1419 (5th Gr. 1992) (affirmng a district court's
"supervi sor" enhancenent as not clearly erroneous when the district
court nerely adopted the findings of the presentence report). The
district court stated that "[a]s to the Defendant's objections
concerning the obstruction of justice, the Court finds [that] the
Def endant di d obstruct justice by threatening a co-Defendant in the
case," and we find that the acconpanyi ng two-|evel enhancenent was
not clearly erroneous.
C. Acceptance of Responsibility

Al ani z al so argues that he was erroneously deni ed a two-poi nt
reduction in his offense |level for acceptance of responsibility.
The district court found that Al aniz "did not accept responsibility
in the case," and we afford "especially great deference to the
court's determnation of acceptance of responsibility." Uni t ed

States v. Mieller, 902 F.2d 336, 345 (5th Gr. 1990). In addition,

we have noted that "[t]he nere entry of a guilty plea . . . does
not entitle a defendant to a sentenci ng reduction for acceptance of
responsibility as a matter of right." Shipley, 963 F.2d at 58.
The sent enci ng gui del i nes on acceptance of responsi bility nake
the follow ng rel evant observati on:
Conduct resulting in an enhancenent under 83Cl.1
(Qbstructing or Inpeding the Adm nistration of Justice)
ordinarily indicates that the defendant has not accepted
responsibility for his crimnal conduct. There may,

however, be extraordi nary cases i n which adjustnents [for
acceptance of responsibility] may apply.

10



Uni ted States Sentencing Comm ssion Guidelines Manual 8§ 3E1.1 cnt.
4. Because we found that the district court did not err in
concluding that Alaniz had obstructed justice, a downward
adj ust nent for acceptance of responsibility is only warranted i n an
"extraordinary case." Alaniz has neither alleged that this is an
extraordinary case, nor has he presented evidence of any
extraordinary circunstances. After areviewof the record, we al so
conclude that this is not an extraordinary case that warrants a
downwar d adj ust ment, especially because Al ani z pl eaded guilty only
after his trial had begun. G ven the great deference afforded the
trial court's determnation, we find that the district court's
denial of an acceptance of responsibility adjustnent was not

clearly erroneous.?

2 Al aniz al so seens to contend that his due process
ri ghts have been viol ated because he was sentenced on the basis
of inaccurate information. W have concluded, however, that the
district court's reliance on the findings of the PSR was proper,
and that Al aniz has not convincingly denonstrated, or even
partially denonstrated, that the sentencing infornmation was
i naccurate. Thus, his due process argunent is without nerit.

In addition, Alaniz argues that portions of the guidelines,
particularly the obstruction of justice enhancenent provisions,
are unconstitutional violations of the separation of powers
principles. Typically, "we will not consider on appeal matters
not presented to the trial court."” Quenzer v. United States (In
re Quenzer), 19 F.3d 163, 165 (5th Gr. 1993). Al aniz neither
devel ops this argunent in his brief nor provides citations to any
supporting authority. See United States v. Ballard, 779 F.2d
287, 295 (5th Cr.) (holding that a party who offers only a "bare
listing" of alleged errors "without citing supporting authorities
or references to the record" abandons those clains on appeal),
cert. denied, 475 U. S. 1109 (1986). Even in substance, however,
we have noted that "Constitutional challenges to the Sentencing
Gui del i nes have been repeatedly rejected.” United States v.

Sher bak, 950 F.2d 1095, 1101 (5th Cr. 1992) (citing Mstretta v.
United States, 488 U S. 361 (1989)).

11



V. CONCLUSI ON
For the foregoing reasons, the sentencing judgnent of the

district court is AFFl RVED
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