UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50143

CHERYL DAVI S,

Peti ti oner- Appel | ant,

VERSUS

C. CRAI G Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

( W93-CV-153 )
(July 25, 1995)
Before KING EMLIO M GARZA, and DeM3SS, Circuit Judges.

DeMOSS, Circuit Judge:”

Petitioner Cheryl Davis appeals from the district court's
denial of her application for wit of habeas corpus under 28
US C 8§ 2254, which challenged her 1990 Texas conviction for

attenpted capital nurder of a police officer. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



RELEVANT FACTS

At 11:00 a.m on the norning of Cctober 7, 1988, approxi mately
twenty police officers from at |east four state and federal |aw
enforcenent agencies went to the hone of David Mangrum in West,
Texas to execute a federal evidentiary search warrant for evi dence
of narcotics trafficking and manufacture. Earlier that norning the
officers nmet for a briefing and planning session. O ficers
W | ker son, Radney, Bennett, Herbert and Arp of the Texas Depart nment
of Public Safety, Oficer Baier of the Waco Police Departnent and
O ficer Watson with the Drug Enforcenent Agency were assigned to be
the "entry team" Oher officers were to be placed around the
perineter to provide cover and backup support. The entry teamwas
given raid jackets and pl ans were nade concerni ng what weapons the
of ficers would carry, and i n what order they would enter the house.

On approach to Mangrum s rural residence, the truck carrying
the entry team skidded in | oose gravel, nearly colliding with the
front porch, and throw ng the four officers in the bed of the truck
of f bal ance. As they recovered their balance, the officers
abandoned the truck and approached the front door scream ng "police
of ficers, search warrant." Oficer Wlkerson was the first to
enter, arned with a 12 gauge shotgun, a 9 mm hi gh powered pi stol
and a .44 magnum pistol. Oficer WIlkerson entered into a |iving
roomwhi ch was joined to a bedroomby a pair of french doors on the
wall to his left. The french door on the left was closed and the
french door on the right was open. The gl ass panes on both doors

wer e pai nted over, which precluded any view of the roombeyond from



the front door. WI kerson approached the open door and turned in
to face the room observing David Mangrum in what he described as
a conbat-ready firing position, with |legs crossed and both hands
steadying a pistol in the direction of the door. Cheryl Davis was
observed sitting shoul der to shoul der with Mangrum al so facing the
doorway. There were at |east four guns on the bed with Mangrum and
Davis. At that instant Mangrum shot W/l kerson in the armw th the
9 mm pistol and Wl kerson was forced to retreat to the adjoining
ki t chen.

Meanwhi | e, the other officers, who had foll owed WI kerson into
t he residence, observed that he was shot or heard hi mscreamthat
he was shot and began "laying down fire" into the bedroomthrough
the cl osed french door to provide cover for Wl kerson and to nake
their approach to the bedroom possible. Oficer Radney, who was
second to enter the house behind WI|kerson, fired twce wth a
shot gun through the closed french door into the bedroom Oficer
Bennett, who followed Radney into the house, fired approxi mately
three shots through the closed french door with a 9 nmpistol, one
shot at Mangrumis dog, and then six or seven additional shots
t hrough the cl osed french door as he approached the open doorway.
O ficer Herbert, who entered fourth, fired tw ce through the cl osed
french doors. Oficer Arp, who entered fifth but was already in
t he house when W I kerson was shot, fired between five and seven
shots through the closed french door. O ficer Baier, who was
outside the door, heard the shot from the bedroom and stepped

inside to fire two shots through the closed french door. Oficers



Radney, Bennett and Herbert reached the doorway and assenbled into
a firing formation.

O ficers Radney, Bennett and Herbert all testified that, when
they reached the doorway, Mangrumwas still in a firing position,
aimng the gun at the open doorway. Davis was observed faci ng away
from the officers, on her knees, and leaning slightly forward
holding a "long gun,” which was later identified as a |oaded
shotgun, in her right hand. The stock and barrel of the gun were
vi sible on both sides of her body. As the officers arrived at the
door, she pushed up with her |eft hand and began turning toward t he
officers with the weapon. The officers responded to the dual
threat presented by Mangrum and Davis with nore gunfire. Oficer
Radney shot six additional shots into the bedroom from the open
door. O ficer Bennett shot tw ce through the open door, injuring
Mangrum O ficer Herbert fired five shots through the open door;
at least two of those shots were fired at Davis. At sonme point
O ficer Wlkerson also returned fromthe kitchen and fired a single
shot into the bedroom from his shotgun with his left (uninjured)
hand. One of the main issues at trial concerned whether Mangrum
fired a second shot at the officers during this exchange. Two of
the officers testified that they either heard or saw Mangrumfire
a second shot, but the physical evidence was conflicting.

When the shooting stopped, Mangrum was dead and Davis was
seriously injured, with bullet wounds to her right inside elbow,
her left shoulder and a single bullet injury affecting both the

| eft side of her jaw and her neck. Wen Oficers Herbert and Bai er



entered the bedroom she was |lying face down on the bed, but
moving, wth her hands and the shotgun underneath her body.
Oficer Baier, who renoved the shotgun from under her body,
testified that he had to jerk it, as if she were still clutching
t he gun.
PROCEDURAL HI STORY

Davis was convicted of attenpted capital nurder of a police
officer inthe 54th Judicial D strict of McLennan County, Texas and
sentenced to thirty-five years in prison. Her conviction was
affirmed on direct appeal and the Texas Court of Crim nal Appeals
denied her petition for discretionary review wthout witten

opinion. Davis v. State, No. 10-90-017-CR (Tex. App.--Waco 1991,

writ denied). Davis' single state habeas petition was |ikew se
deni ed, wi thout an evidentiary hearing or witten opinion, in April
1992.

Davis then filed the instant 8 2254 habeas corpus petition,
claimng that nunerous trial errors denied her constitutional right
to due process of Ilaw and effective assistance of counsel.
Specifically, Davis alleged that: (1) her state court indictnent
was defective for failure to allege an essential elenent of the
of fense; (2) that a fatal variance existed between the state court
indictment and the proof at trial; (3) that the trial court
erroneously refused to instruct on self-defense; (4) that the
State's evidence at trial was incredible in that it defied physical
laws; (5) that there was insufficient evidence to support her

conviction; (6) that the trial court erroneously admtted certain



prejudicial opinion testinony and evidence of narcotics found at
the scene of the crinme; and (7) that trial counsel's failure to
call a forensic expert rendered his assistance constitutionally
i neffective. After the Warden noved for summary judgnent, a
federal magistrate recommended that the notion be granted and that
Davis' petition for wit of habeas corpus be denied. Davis filed
tinely objections. The district court, review ng de novo, adopted
the magistrate's findings without a hearing and di sm ssed Davi s’
petition. Subsequently, the district court granted a certificate
of probabl e cause and Davi s appeal ed. She is now before this Court
pro se and in forma pauperis, pursuant to 28 U . S.C. § 2253.

We review the district court's grant of sunmmary judgnent de
novo, applying the same standard as did the district court.
Summary judgnent is appropriate when there are no genui ne i ssues of
material fact and the noving party is entitled to judgnent as a

matter of law. Fed. R Cv. P. 56(c); Valles v. Lynaugh, 835 F. 2d

126, 127 (5th Cr. 1988).1 Having reviewed each of Davis'
constitutional <clains, we conclude that summary judgnent was
appropriate and therefore affirm
| NDI CTMENT | SSUES
The indictnment charging Davis with attenpted capital nurder
states that Davis:

[Dlid then and there, with specific intent to commt the
of fense of Capital Murder of [seven naned officers],

1'n this case there are no state fact findings entitled to a
presunption of correctness under 8 2254. Therefore, all facts and
inferences will be resolved in alight nost favorable to Davis, the
non-nmovant. See Valles, 835 F.2d at 127.
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intentionally shoot at [seven naned officers], with a

deadly weapon, to-wit: a firearm and the said [seven

named officers] were then and there peace officers who

were acting in the lawful discharge of an official duty

and who the defendant knew were peace officers, which

anounted to nore than nere preparation that tended but

failed to effect the conm ssion of the of fense i ntended.

Davis clainms that her state court indictnent is fatally
defective for failure to all ege an essential el enent of the offense
of attenpted capital nurder.? The intent to cause death, Davis
argues, which enconpasses both the required culpability and the
required result of the crinme alleged, is not sufficiently charged
by the allegation that she had the "specific intent to commt the

of fense of Capital Murder." See Haming v. United States, 94 S.

Ct. 2887, 2907 (1974) (indictnment is sufficient if it alleges facts
necessary to prove the offense, bar a second prosecution for the
sane conduct, and give the defendant notice of the charged
of fense); see also Tex. Cooe CRM Proc. art. 21.03 (Vernon 1989)
(i ndi ctnment nmust i nclude everything that is required to be proven).
Davis al so maintains that she is entitled to relief because there

was a material variance between the act alleged in the indictnment

2Texas Penal Code 819.02(b) (1) defines murder as follows: "[a]
person commts an offense if he intentionally or know ngly causes
the death of an individual." Texas Penal Code §19.03(a) defines
capital nurder as foll ows:

A person commts an offense if he commts nurder as

defi ned under Section 19.02(b)(1) of this code and: (1)

the person nurders a peace officer or fireman who is

acting in the lawful discharge of an official duty and

who the person knows is a peace officer or fireman
Texas Penal Code 815.01(a) defines attenpt as foll ows:

A person commts an offense if, with the specific intent

to coommt an offense, he does an act anounting to nore

than nere preparation that tends but fails to effect the

commi ssion of the offense intended.
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and the subsequent proof at trial. The indictnment alleges that
Davis fired upon the officers, whereas at trial there was no such
proof and she was convicted instead as a party to Mngrums
attenpted of fense. The Warden responds that both i ssues are beyond
the scope of federal habeas reviewin this case. W agree.
Federal habeas corpus relief based on a prisoner's challenge
to her indictnent is not appropriate unless the indictnment was so
defective that the convicting court had no jurisdiction. WIIlians

v. Collins, 16 F. 3d 626, 637 (5th Cr.), cert. denied, 115 S

42 (1994); Al exander v. MCotter, 775 F.2d 595, 598 (5th Gr.

1985); Liner v. Phelps, 731 F.2d 1201, 1203 (5th Gr. 1984); Branch

v. Estelle, 631 F.2d 1229, 1233 (5th G r. 1980). This Court nust
gi ve "due deference to the state court's interpretation of its own
| aw t hat a defect of substance in an indictnent does not deprive a

state trial court of jurisdiction." MKay v. Collins, 12 F. 3d 66,

69 (5th Cr.), rehg granted on other grounds, 12 F.3d 70 (5th

Cr.), cert. denied sub nom, WIllians v. Scott, 115 S. C. 157

(1994). Texas courts have held that failure to include an
essential elenent of the offense charged does not deprive a trial

court of jurisdiction. 1d. (citing Struder v. State, 799 S. W2d

263 (Tex. Crim App. 1990); see also State v. Aiver, 808 S . W2d

492, 493-94 (Tex. Crim App. 1991); Rodriquez v. State, 799 S. W 2d

301, 302-03 (Tex. Crim App. 1990) (an indictnent that fails to
all ege an essential elenent is nevertheless sufficient to confer
jurisdiction). Moreover, once the state's highest court has

reviewed the indictnment and found it sufficient to vest



jurisdiction, further review by the federal habeas court is
precluded. Al exander, 775 F.2d at 598; Liner, 731 F.2d at 1203;

see also MKay, 12 F.3d at 68-69. By denying Davis relief on

habeas corpus, the Texas Court of Crim nal Appeal s has necessarily,
t hough not expressly, held that Davis' indictnent is sufficient to
vest the Texas trial court with jurisdiction. See id. at 68-69;
Al exander, 775 F.2d at 599. Thus, federal habeas review of Davis'
clains related to the adequacy of her indictnent is precluded.
SELF- DEFENSE | NSTRUCTI ON

Davis clains that the trial court's refusal to give an
instruction on self-defense violated her constitutional right to
due process of |aw The trial <court's refusal to issue the
requested instruction was not error unless there was evidence from
whi ch a reasonable jury could have found in Davis' favor on the

theory of self defense. Mathews v. United States, 108 S. C. 883,

887 (1988). Further, to prove constitutional error cognizable
under 8§ 2254, Davis nust also denonstrate that the instruction
rendered her trial fundanentally unfair in violation of the Due

Process clause. Henderson v. Kibbe, 97 S. C. 1730, 1737 (1977).

Finally, Davis' burden is even heavier in this case because she
challenges the trial <court's refusal to give a requested
instruction, rather than any m sstatenent of the law. 1d. at 1737
(om ssion or inconplete instruction less likely to be prejudicial
than m sstatenent of |aw).

Under Texas |aw a person is justified in using force against

anot her when she reasonably believes that force is immediately



necessary to protect herself fromanother's use of unlawful force.
TeEX. PeENAL CooE 89.31(a) (Vernon 1994). The use of force to resist
an arrest or search is justified only if, before the actor offers
any resistance, the peace officer uses or attenpts to use greater
force than is necessary. Tex. PeNAL CobE § 9. 31(C) (Vernon 1994).

Davi s contends she was entitled to a self-defense instruction
because she recei ved a shotgun wound to the neck and jaw whil e she
was facing the officers and before she had taken any action to arm
herself. The record does not support her claim Oficers Radney,
Bennett and Herbert all testified that Davis was facing away from
them at the tine they reached the doorway. Al t hough W/ ker son
testified that he returned fromthe kitchen and fired a single shot
into the bedroom the record does not support the inference that
this occurred before the other three officers reached t he open door
to the bedroom Indeed, it appears fromthe record that the three
of ficers reached the doorway and began shooti ng al nost i mmedi ately
after W1l kerson was shot and while he was still in the kitchen
changi ng his weapon fromthe right hand to the left. WIkerson
testified that, when he returned fromthe kitchen, he saw Mangrum
bei ng shot by one of the other officers.

The only witness to testify concerning Davis' wounds was Dr.
Covington.® Covington did testify that the |ocation of the bull et
lodged in the left side of Davis' neck indicated that she was

facing her attacker when the shot was fired. However, he also

5Dr. Covington treated Davis' wounds to the shoul der and
el bow. His testinony concerning the wound to her jaw and neck was
based on his recollection of her nedical record.
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testified that her wounds could be consistent with the officers’
testi nony about Davis' position as denonstrated by the prosecutor,
provi ded that her head was turned toward the doorway. Beyond this
i nconsi stency, which was resolved at trial, Davis' counsel did not
further develop the theory of self-defense by questioning either
the ballistics expert or the physics professor, both of whom were
called by the defense and both of whom testified about bullet
trajectory and other physical evidence related to the issue of
whet her Mangrum fired a second shot.

The record does not support Davis' claimthat she received a
shotgun blast to the face before she reached for the shotgun.
There i s no other evidence that woul d support the finding that the
officers engaged in unlawful force. Because the evidence was
insufficient as a matter of law to allow Davis to prevail on a
theory of self-defense, the trial court did not err by failing to
give that instruction and the district court properly granted
summary judgnent on that claim

For simlar reasons, Davis' claim that the evidence defies
physical laws is equally unavailing. As denonstrated by the
prosecutor at trial, Covington's testinony that Davis' head was
facing her attackers and the officers testinony about her posture
while turning with the gun were not nutually inconsistent. A nere
conflict in testinony does not nake one version of events
i npossible and the trier of fact was entitled to accept Dr.
Covi ngton's assessnent that Davis' wounds were consistent with the

of ficers' testinony.
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SUFFI Cl ENCY OF THE EVI DENCE
Davi s contends that the evidence was insufficient to support
her conviction as a party to David Mangrumis attenpt on Oficer
Wl kerson's life.* A prisoner is entitled to 8 2254 relief on a
chall enge to the sufficiency of the evidence used to convict her
if, based upon the evidence adduced at trial, and viewing the
evidence in the light nost favorable to the prosecution, no

reasonabl e trier of fact coul d have found the essenti al el enments of

the crime beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S

307, 324 (1979); Valles v. Lynaugh, 835 F.2d 126, 128 (5th Cr.

1988) .

Because Davis was convicted as a party to David Mangrum s
conduct, the State was required to prove both (1) that Mangrum
commtted attenpted capital nurder, and (2) that Davis, acting with
the intent to pronote or assist Mngrums offense, encouraged,
directed, aided or attenpted to aid his attenpt on Oficer
Wl kerson's life. Tex. Penal Code 7.02(a)(2) ("a person is
crimnally responsible for the offense commtted by the conduct of
another if . . . acting with intent to pronote or assist the
comm ssion of the offense, he solicits, encourages, directs, aids,
or attenpts to aid the other person to commt the offense"). The
State satisfied its burden to prove each elenent of Mngrum s

of fense beyond a reasonabl e doubt. A person commts attenpted

“Bef ore subm ssion, the prosecution elected to subnit only the
i ssue of whether Davis was party to Mangrumis attenpt on O ficer
Wl kerson's life. O fenses against the other officers were not
submtted to the jury.
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capital nurder if, acting intentionally or know ngly, he attenpts
to cause the death of an individual who the offender knows is a
peace officer, when that officer is acting in the | awful discharge
of an official duty. See Tex. PenaL Cooe 8§ 19.02(b) (1) (defining
murder); 8§ 19.03(a)(1l) (defining capital offenses) (Vernon 1994).
Attenpt is defined as an act, taken with the specific intent to
commt the offense, which tends but fails to effect conm ssion of
the offense. Tex. PeNaL Cobe § 15.01(a). Mangrum shot and wounded
Oficer WIlkerson, while he was executing a valid evidentiary

search warrant. See Godsey v. State, 719 S.W2d 578, 580-84 (Tex.

Crim App. 1986) (en banc) (deliberately pointing gun at police
officer sufficient to denonstrate intent to kill and an act
anopunting to nore than nere preparation to conmt the offense of
attenpted nmurder, although of fender never fired a shot because his
actions were termnated by officer gunfire). Despite a noisy
arrival and nunerous announcenents that police officers were
entering the residence, Mangrum had the tinme and presence of m nd
to secure a deadly weapon and assune a conbat position for firing
before W1 kerson, who was wearing a conspi cuous police raid jacket,
entered the open doorway to the bedroom We concl ude that any
juror could have reasonably found every elenent of Mangrunm s
of fense beyond a reasonabl e doubt.

Al t hough the issue is closer, the State also satisfied its
burden to prove that Davis acted with the intent to assist
Mangrum s offense and that she acted to aid or attenpted to aid

that offense. Participationin an offense may be inferred fromthe
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ci rcunst ances and need not be shown by direct evidence. Beardsley
v. State, 738 S.W2d 681, 684 (Tex. Cim App. 1987). Although
presence at the scene of the crine alone is not sufficient to prove
liability as a party to the offense, it is a factor that may be

considered along with other evidence. 1d.; Barron v. State, 566

S.W2d 929, 932 (Tex. Crim App. 1978). In determ ni ng whet her
Davis was crimnally responsible for Mangrumi s conduct, the jury

was entitled to | ook at events occurring before, during and after

the offense. Cornejo v. State, 871 S.W2d 752, 755-56 (Tex. App.
Houston [1st Dist.] 1993, pet. ref'd).

The evi dence showed that when the entry teamofficers arrived
at Mangrumi s house, their truck skidded in the gravel and al npost
hit the house. As the officers disenbarked the truck, they began
announcing the identity and their purpose. Each of the officers
was wearing a raid jacket that identified themas police officers.
Between the tine the officers arrived and the tine that WI kerson
entered the open doorway to the bedroom Mangrum had tinme to arm
himself with a 9 mm pistol and assune a conbat-ready firing
position. There were at | east three other guns on the bed i n which
both Mangrum and Davis were sitting shoulder to shoul der when
Oficer WIkerson stepped into the open doorway. Al nost
i mredi ately after Mangrum shot W/ kerson, Davis is seen holding a
| oaded doubl e-barrel shotgun and turning towards the doorway where
four officers were standing. She did not cease her novenent until
she was stopped by police gunfire. After the gunfire stopped,

Davis is seen still clutching the shotgun beneath her body. Davis
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was not a stranger to the house. Although it was di sputed whet her
she was living in the house when the warrant was executed, it was
undi sputed that had lived there with Mangrum as recently as the
year before the offense.

Davis clainms that the spontaneous nature in which the search
warrant was executed nade it inpossible for her to have forned the
intent to aid Mangrumin his offense. However, intent to pronote
or assist another's offense can be inferred from evidence of an
inplicit agreenent fornul ated contenporaneous with the offense or
by conduct suggesting a conmon design to execute the offense. See,

e.q., CQurtis v. State, 573 S.W2d 219, 222 (Tex. Crim App. 1978)

(inplicit contenporaneous agreenent denonstrated by fact def endant
joined in the fray with the know edge that his co-defendant
intended to beat up the victim. Davis also argues that reaching
for a gun is not an act sufficient to support the inference that
she aided or attenpted to aid Mangrumis offense of attenpted
capital nurder. Davis did nore than reach for the gun. The
undi sput ed evidence was that she was holding the | oaded double-
barrel shotgun in a position to fire and attenpting to turn on the
officers waiting in the doorway. At that point Davis posed an
equal or even greater threat to the officers clustered in the
doorway, which divided the officers' attention and served to aid
Mangrum s of fense. Davis decided on that course of actionin spite
of the fact that police officers, clearly identified with raid
j ackets bearing the word "POLICE" in large block letters, were

standing in the open doorway to the bedroom in broad daylight
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returning fire on Mangrum W can think of no nore expedi ent way
to assist a would-be nurderer than by picking up a gun and
attenpting to shoot at his adversaries. The context of Davis'
conduct demands the conclusion that she intended to assist and
acted to aid Mangrum s attenpt on Wl kerson's |ife.® Because there
is no fact issue related to Davis' claimthat the evidence used to
convict her as a party to Mangrum s offense was insufficient,
summary judgnent was proper as to this claim
EVI DENTI ARY | SSUES

O ficers' Testinony

Davi s contends that the introduction of certain statenents by
O ficers Radney and Herbert deprived her of due process. Oficer
Radney testified that Davis (identified in the question as the
person with the "long gun") was "attenpting to aid David Mangrum "
O ficer Herbert was asked what woul d have happened if the officers
had not shot Davis. He responded:

The | ength of the barrel of a shotgun is short, and bei ng
a doubl e-barrel shotgun, that shotgun woul d have covered

Davis al so argues that she cannot be liable as a party to
Mangrum s of f ense because she did not reach for the gun until after
he had fired on the officers, relying on Otiz v. State, 577 S.W2ad
246 (Tex. Crim App. 1979) for the proposition that a defendant
cannot be party to an offense that is conplete when the def endant
renders aid. Otiz stands only for the proposition that nere
presence at the crine scene is insufficient to render a party
liable for the crimnal offense of another. The undi sput ed
testinony at trial was that Mangrumcontinued to ai mthe pistol at
the officers who were present in the open doorway. Davi s,
meanwhi | e, had secured a | oaded shot gun and was turni ng towards the
officers with the weapon. Therefore, Mangrum s offense was not
conplete until after Davis had arned herself. E.g., Godsey, 719
S.W2d at 580-84 (pointing |loaded gun is an act that anobunts to
nmore than nere preparation for the offense of attenpted nurder).

16



a lot of the doorway, and probably would have got at
| east two of us.

Davis argues that because her gqguilt as a party depended upon
whet her she intended to aid Mangrum that Radney essentially
testified as to her qguilt. Davis objects to Oficer Herbert's
testinony as being wunduly prejudicial and as inpermssibly
characterizing her present state of m nd.

Because the Texas Court of Crimnal Appeals sumrmarily denied
both Davis' petition for direct review and Davis' single state
habeas petition without issuing findings of fact or a witten
opinion, the Texas Court of Appeals issued the |ast reasoned

opinion by a state court. See Goodwin v. Collins, 910 F.2d 185

(5th Gr. 1990), cert. denied, 501 U S. 1253 (1991). That court

held that Davis had waived these clains by failing to object to
simlar testinony at trial, sonme of which was elicited by Davis'
own counsel. For exanple, before Oficer Radney ever testified,
Davis trial counsel asked W/ kerson whet her he had observed Davis
attenpting to aid Mangrum Later, after his objection to Oficer
Radney's testinony was overruled, trial counsel asked Oficer
Bennett the sanme question.

When the | ast state court to consider the claimexpressly and
unanbi guously bases its denial of relief on a state procedura
default, federal habeas review is precluded absent a show ng of
cause for and actual prejudice resulting fromthe default. E.qg.,
Goodwi n, 910 F.2d at 186-87. Davis has made no such show ng
either in the district court or on appeal. Davis' objections to
testinony by Oficer Radney and Oficer Herbert have been

17



procedurally defaulted and are not subject to further review and
the district court properly granted summary judgnent as to those
cl ai ns.

Nar cotics Evi dence

Davi s objects to adm ssion of controll ed substances retrieved
fromMangrum s house. After the shoot-out, the search warrant was
executed and I|law enforcenent recovered three plastic bags
containing small anounts of marijuana (14.83 grans and seeds), a
metal box containing 4.63 granms of nethanphetamne, a bag
containing 23.74 grans of anphetam ne, a bag containing 6.10 grans
of anphetam ne, a bag containing 5.03 grans of anphetam ne, a
syringe filled with Iiquid containing anphetam ne and m scel | aneous
items of drug paraphernalia from the bed occupied by Davis and
Mangrum Oficers also seized three pounds and six ounces of
phenyl acetone in liquid form from the barn and 4.95 grans of
phenyl acetone from the kitchen. Phenyl acetone is a precursor
chem cal in nethanphetam ne producti on.

Davis clains that adm ssion of the narcotics evidence was
unfairly prejudicial and tended to characterize her as a drug
addict. Texas generally allows evidence of an extraneous offense
when relevant to show the context or "res gestae" of an arrest.

E.q., Wlkerson v. State, 736 S.W2d 656, 659-661 (Tex. Crim App.

1987); Albrecht v. State, 486 S.W2d 97, 100 (Tex. Crim App.

1972). Davis concedes that the circunstances of an individuals's
arrest are usually adm ssi bl e agai nst them but nmaintains that the

rule is not broad enough to allow introduction of the narcotics
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evi dence in her case because there was not a sufficient connection
bet ween the narcotics and the charged of fense of attenpted capital
murder. W di sagree.

The police officers went to the house that day to execute a
search warrant for narcotics. Large quantities of narcotics were
found on the bed and in close proximty to Davis on or around the

bed. E. g., Archer v. State, 607 S.W2d 539, (Tex. Crim App. 1981)

(evidence of narcotics found on person of defendant charged with
unl awf ul possession of firearm properly admtted). |In addition

both Texas and federal | aw provide for the adm ssion of evidence of
other crinmes or wongs to show notive. See Tex. R CRM EvVID.
404(B); FED. R EwviD. 404(b). We conclude that evidence of the
narcotics and paraphernalia seized at Mngrums residence was
adm ssible as probative on the issue of Davis' notive for
attenpting to shoot at the officers and because it established the
context in which the offense occurred. Because the evidence was
properly admtted, summary judgnent was properly granted on Davis'
clainms related to the introduction of narcotics evidence.

| NEFFECTI VE ASSI STANCE

To succeed on an i neffecti veness claim Davis nust denonstrate

bot h defici ent performance and prejudi ce to her defense. Stri ckl and

v. Washi ngton, 466 U. S. 668, 690-94 (1984). Counsel's performance

is constitutionally deficient if it falls outside the range of
professionally conpetent assistance. Id. To denonstrate

prejudice, a defendant nust show that there is a reasonable
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probability that, but for counsel's unprofessional errors, the
result of the trial would have been different. 1d.

Davis argues that trial counsel was deficient because
reasonabl y conpetent counsel woul d have noved for appoi ntnent of a
forensics expert to support her claimthat she was shot before she
had taken any action to armherself. That testinony, Davis argues,
woul d denonstrate that the officers were using excessive force,
whi ch woul d have entitled her to an instruction on self-defense,
whi ch would in turn have changed the result of the trial

| neffective assistance clains that are based on counsel's
failure to call a wtness are viewed with caution, particularly
when, as here, the only evidence of how the w tness would have

testified cones fromthe defendant. See Lockhart v. MCotter, 782

F.2d 1275, 1282 (5th GCr. 1986), cert. denied, 479 U S. 1030

(1987); United States v. Cockrell, 720 F.2d 1423, 1427 (5th Gr.

1983), cert. denied, 467 U. S 1251 (1984). The presentation of

W tnesses is inherently an area that inplicates the exercise of
sound trial strategy and specul ation as to howthe uncal |l ed wi t ness
woul d have testified nmakes such clains uncertain. Cockrell, 720
F.2d at 1427. W have typically required, therefore, that a habeas
petitioner denonstrate, by affidavits or otherw se, not only that
the un-called forensic expert would have expressed an opinion in
her favor but also that the expert would have been available to

testify at trial. See, e.qg., Al exander v. MCotter, 775 F.2d 595,

602 (5th Cr. 1985) (citing Boyd v. Estelle, 661 F.2d 388, 390 (5th
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Cr. 1981)). Davis has not raised a genuine issue of fact on
ei ther point.

In addition Davis failed to present any evidence capabl e of
overcom ng the strong presunption that counsel's decision not to
call an additional witness was the result of a considered and sound

trial strategy. See Strickland, 104 S. C. at 2065. To the

contrary, Davis' counsel called a ballistics expert as well as a
physics professor, who both testified at Iength about bullet
trajectory on the i ssue of whether Mangrumfired a second shot from
the bedroom Neither of these w tnesses was asked a single
gquestion about the source or timng of Davis' wounds.

Finally, Davis is unable to denonstrate prejudice. She clains
that a forensic expert could have established that she nust have
been shot before she picked up the shotgun. Any such testinony
woul d have been cunul ative to Dr. Covington's testinony that Davis

was probably shot while facing her attackers. See Lavernia v.

Lynaugh, 845 F.2d 493, 498 (5th G r. 1988) (counsel's failure to
call w tness whose testinony would have been cunul ative did not
anpunt to ineffective assistance). Davis' claim of ineffective
assi stance is conclusory. She has not raised any genui ne i ssue of
fact which would support the required findings of deficient
performance and prejudi ce and sunmary j udgnent was properly granted
as to that claim

For the foregoing reasons, the district court is AFFI RVED
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