IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50139
Summary Cal endar

EUGENI O C. LOPEZ,
Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA,
Secretary of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-92- Cv-709)

(Decenber 22, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Eugeni o Lopez appeals the denial of disability insurance
benefits and suppl enental security incone benefits under 42 U S. C

8§ 405(g). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Lopez applied to the Social Security Adm nistration (SSA) for
disability and supplenental security incone benefits. The SSA
denied the applicationinitially and on reconsi deration. Lopez and
hi s paral egal representative, |Ismael Chagolla, sought review at a
hearing before an adm nistrative |law judge (ALJ). The ALJ found
that Lopez was not disabled, and the SSA Appeal s Council denied
Lopez's request for review, making the ALJ's decision the fina
deci sion of the Secretary of Health and Human Servi ces.

Lopez sought review in the district court. The magi strate
judge recommended that the district court affirmthe Secretary's
deni al of benefits. Lopez objected to the recommendation and
sought to introduce new evidence. After reviewing the entire
record de novo, the district court rejected the proffered evidence
on the ground that (1) it was not material and (2) Lopez had not
shown good cause for failing to include it in the admnistrative
record. The court adopted the nmagistrate judge's nenorandum and

recomrendati on and affirnmed the denial of benefits.

.
Appel late review of the Secretary's denial of disability
benefits is limted to determning whether (1) the decision is
supported by substantial evidence and (2) proper |egal standards

were used to evaluate the evidence. Villa v. Sullivan, 895 F.2d

1019, 1021 (5th Gr. 1990). If the Secretary's findings are

supported by substantial evidence, they are conclusive, and the



Secretary's decision mnust be affirned. 42 U.S.C. 8§ 405(9);
Ri chardson v. Perales, 402 U S. 389, 390 (1971). "Subst anti al

evidence is nore than a scintilla, |less than a preponderance, and
is such relevant evidence as a reasonable mnd mght accept as
adequate to support a conclusion.” Mlla, 895 F.2d at 1021-22
(internal quotations and citations omtted).

In evaluating a disability claim the Secretary nust follow a
five-step sequential process to determ ne whether (1) the clai mant
is presently working; (2) the claimant's ability to work is
significantly limted by a physical or nental inpairnent; (3) the
claimant's inpairnent neets or equals an inpairnent listed in the
appendix to the regulations; (4) the inpairnent prevents the
cl ai mant fromdoi ng past rel evant work; and (5) the cl ai mant cannot

presently performrelevant work. See Mise v. Sullivan, 925 F. 2d

785, 789 (5th Cr. 1991); 20 C.F.R § 404.1520. The claimant has

the burden of establishing that he is disabled. Selders v.

Sullivan, 914 F.2d 614, 618 (5th Gr. 1990).

The ALJ determ ned that Lopez could performhis past rel evant
work. Lopez has not identified any nedi cal evidence that contra-
dicts this determ nation, but he argues that the ALJ's review of

his claimwas inherently unfair.

L1l
Lopez urges that the ALJ violated SSA guidelines and princi-
pl es of due process by failing to provide an i ndependent Spani sh-

speaking interpreter, by considering as evidence an interviewer's



report in English and not signed by Lopez, and by failing to
fulfill his duty to develop the record. The Secretary argues that
this court lacks jurisdiction to reviewthese clains, as Lopez did
not challenge the ALJ's conduct of the hearing before the Appeals
Counci | .

Lopez's request for review by the Appeals Council stated: "I
am di sabled and unable to work. | also ask that you please
consider ny age (63), limted education (3rd grade in Mexico),
inability to comunicate in english & work history."!?

We have held that we have jurisdiction to review only those
i ssues which have been exhausted through the admnistrative

process. Paul v. Shalala, 29 F.3d 208, 210 (5th Cr. 1994); Mise,

925 F.2d at 790-91. An issue has not been exhausted unless it has
been specifically presented to the Appeals Council. See Paul
29 F.3d at 210. Representation by a paralegal rather than an
attorney is not cause for failure to exhaust the admnistrative

process. Cf. Harper by Harper v. Bowen, 813 F.2d 737, 738, 742-43

(5th Cr.) (judicial review barred where appellant relied upon

paral egal's advice not to appeal ALJ's decision), cert. denied,

484 U.S. 969 (1987).

Lopez's request that the Appeals Council "consider" his
"inability to communicate in English”" is too indefinite to confer
jurisdiction for us to address his current argunents concerning the
ALJ's conduct of the hearing. Paul, 29 F.3d at 210. For the

reasons discussed below, Lopez will not be prejudiced by the

! Chagolla continued to represent Lopez before the Appeals Council.
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court's failure to address these issues. The record shows that
Lopez and Chagol |l a agreed that Chagolla would interpret for Lopez,
and Lopez has failed to identify any specific prejudice fromthe
fact that his representative acted in dual capacities.

Lopez's challenge to the English-language questionnaire is
based upon an SSA procedure that had not been i ssued when Lopez was
interviewed. The ALJ cited this issue only in connection with his
description of Lopez's daily activities. The ALJ's determ nation
that Lopez could performhis past rel evant work was based upon the
cunul ative adm nistrative record, which included Lopez's nedi cal
records and his description of his past work. See Villa, 895 F. 2d
at 1022 (determnation that a clainmnt can perform past relevant
work may be based upon description of past work as actually
perforned).

When a claimant is unrepresented by counsel, the ALJ has a
duty to "scrupul ously and conscientiously probe into, inquire of,

and explore for all the relevant facts." Kane v. Heckler, 731 F. 2d

1216, 1219-20 (5th Cr. 1984) (internal quotation and citation
omtted). An ALJ's decision wll be reversed for a failure to
devel op an adequate record, however, only if a claimnt can show
t hat he was prejudi ced because the ALJ deni ed hi man opportunity to
present evidence that m ght have changed the result.

Al t hough Lopez argues that the ALJ failed to question him
concerning his past relevant work or fully to develop the record
concerning his conplaints of pain, his argunents are specul ative,

and he has identified no specific facts or evidence that he would



have presented had the ALJ's inquiry been nore thorough. Thus,
Lopez has not denonstrated that he was prejudi ced by the conduct of
the hearing. Kane, 731 F.2d at 1220.

Further, the ALJ's conduct of the hearing in this case is
consistent with standards we have found adequate in the past. The
hearing | asted twenty-seven m nutes, and the ALJ elicited inform-
tion from Lopez about his condition, ability to perform various
tasks, daily activities, and the nature of his pain. At the
conclusion of the hearing, the ALJ asked whether Lopez wanted to
present anynore testinmony and suggested that he "take a
monent . . . [to] be certain everything's been covered to your

satisfaction." See Janes v. Bowen, 793 F.2d 702, 705 (5th Cr.

1986) (holding ten mnute hearing sufficient where the ALJ "did
devel op the relevant facts" and "at least mnimally fulfilled his

duties . . . so that he could fully and fairly evaluate the case").

| V.

Lopez suggests that the ALJ formed an i nproper nedi cal opinion
by using a "sit and squirnmt index to evaluate Lopez's nedica
condition. Hi s argunent is based upon the ALJ's comrent that Lopez
was "alert and responsive . . . [and] sat throughout the hearing
and appeared in no acute distress."

An ALJ should not deny a disability claim solely upon |ay
deducti ons and deneanor evidence, but the ALJ may consider the
claimant's deneanor as a factor in the disability determ nation.

Taylor v. Heckler, 742 F.2d 253, 257 (5th Gr. 1984); Harrell v.




Bowen, 862 F.2d 471, 480 (5th Cr. 1988). "[T]he evaluation of a
claimant's subjective synptons is a task particularly within the
provi nce of the ALJ who has had an opportunity to observe whet her
the person seens to be disabled.” Harrell, 862 F.2d at 480
(quotation and citation omtted).

The ALJ recogni zed that Lopez |ikely experienced "sone degree
of pain and disconfort,” but he concluded that the degree of pain
that Lopez suffered was not "inconpatible with the performance of
sustained work activity." In support of his determ nation that
Lopez's pain was not disabling, the ALJ stated:

Nei t her the objective nedical evidence nor the testinony

of the claimant establishes that the ability to function

has been so severely inpaired as to preclude all types of

work activity. Subjective conplaints of intractable pain

and profound functional limtations are not supported by

t he evidence of record and cannot be consi dered credible

in view of full range of notion of all joints, negative

straight leg raising, no notor or sensory deficits,

ability to heel and toe wal k, acknow edged i nprovenent

W t h nedi cati on and back support, inconsi stencies between

testinony and the witten record regarding daily activi -

ties, no strong pain nedication, no restrictions by a

treati ng physician other than for a very short period, no

evidence of nuscle spasns, and observations at the
heari ng.
As Lopez's deneanor at the hearing was only one of several factors
supporting the ALJ's determnation of no disability, and as the
ot her factors (which Lopez has not chall enged) provide substanti al
evi dence to support the ALJ's decision, no error is presented. See
Villa, 895 F.2d at 1021-22, 1024.

AFFI RVED.



