UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-50135
Summary Cal endar

TERESA HERNANDEZ,
Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA, Secretary of Health and Human Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

(A 92 CA 512)
(Novenber 25, 1994)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Appel | ant, Teresa Hernandez, appeals fromthe decision of the
district court which affirmed the decision of the Secretary of
Heal th and Human Services denying the appellant her request for

disability insurance benefits and supplenental security incone.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

-1-



Appellant's claim for disability stems from her claim of a
continuing and disabling painin her leg after a fracture, surgery
and extensive treatnent. Appel l ant al so suffers from di abetes,
obesity, high chol esterol and headaches.

Prior to filing suit in the district court the appellant had
recei ved an adverse ruling on her claimby the Admnistrative Law
Judge (ALJ) and the Appeals Council denied review of the ALJ
deci si on whi ch had found appel | ant not di sabled wi thin the neaning
of the Social Security Act. Appel l ant's appeal focuses on the
finding of the ALJ that appellant has the residual functiona

capacity to performthe full range of sedentary work. W affirm

Appl i cabl e Law and St andards of Review
Appellate review of the Secretary's denial of disability
benefits is limted to determ ning whether: (1) the decision is
supported by substantial evidence; and (2) proper |egal standards

were used to evaluate the evidence. Villa v. Sullivan, 895 F.2d

1019, 1021 (5th Gr. 1990). If the Secretary's findings are
supported by substanti al evidence, then the findi ngs are concl usi ve
and the Secretary's decision nust be affirmed. 42 U S.C. 8§ 405(Q);
Ri chardson v. Perales, 402 U S. 389, 390, 91 S. C. 1420, 28 L. Ed.

2d 842 (1971). "Substantial evidence is nore than a scintilla
|l ess than a preponderance, and is such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a concl usion.”
Villa, 895 F.2d at 1021-22 (internal quotations and citations

omtted).



The Act defines disability as the "inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
det erm nabl e physical or nental inpairnment which . . . has |asted
or can be expected to last for a continuous period of not | ess than
twelve nonths." 42 U . S.C. 8§ 423(d)(1)(A) (disability insurance);
see 42 U.S.C. § 1382c(a)(3)(A) (supplenental security incone). In
evaluating a disability claim the Secretary nust follow a five-
step sequential process to determ ne whether: (1) the claimant is
presently working; (2) the claimant's ability to work is
significantly limted by a physical or nental inpairnent; (3) the
claimant's inpairnent neets or equals an inpairnent listed in the
appendix to the regulations; (4) the inpairnent prevents the
claimant from doi ng past relevant work; and (5) the clainmnt can

performany rel evant work. See Muse v. Sullivan, 925 F. 2d 785, 789

(5th Gr. 1991); 20 C.F.R § 404. 1520.
The cl ai mant has the burden of establishing that she cannot

performher past relevant work. Selders v. Sullivan, 914 F. 2d 614,

618 (5th Gr. 1990). Once the claimant satisfies this requirenent,
the burden shifts to the Secretary to show that there is other
enpl oynent available that the claimant is able to perform Id.
"I'n determ ning whether the clainmant can do any other work, the
Secretary considers the claimant's residual functional capacity
[ RFC], together with age, education, and work experience, according
to the Medical -Vocational Guidelines set forth by the Secretary."
| d.



The ALJ determ ned at step five of the eval uati on process that
Her nandez has the RFCto performthe full range of sedentary worKk.
The regulations define sedentary work as work which "involves
lifting no nore than 10 pounds at a tinme and occasionally lifting
or carrying articles |Iike docket files, |edgers, and small tools."
20 CF.R 8 404.1567(a). Although a "sedentary job is defined as
one which involves sitting, a certain anmount of walking and
standing is often necessary in carrying out job duties.” 1d. A
job is sedentary "if wal ki ng and standi ng are requi red occasionally
and other sedentary criteria are net." [|d. Rule 201.24 of 20
CF.R pt. 404, supt. P, app. 2, on which the ALJ relied, directs
a finding of not disabled for a younger individual, age 18 to 44,
wth a limted education, whose prior work experience involved
unskilled Il abor, and who has the RFC to perform sedentary worKk.
The ALJ's findings place Hernandez squarely within this category.

Medi cal - Vocati onal Cui delines and Appellant's
Cl ai m of Nonexertional | npairnment

Her nandez argues that the ALJ erred by using the
Medi cal - Vocati onal Guidelines and the Gid because she suffers from
nonexertional inpairnments which significantly limt her ability to
perform basic work activities. She maintains that her back pain
constitutes a nonexertional inpairnent that limts her ability to
wor k. Hernandez therefore argues that the ALJ shoul d have obt ai ned
testinony froma vocational expert.

The regulations define limtations as exertional "if they
affect [the claimant's] ability to neet the strength demands of
j obs. " 20 CF.R § 404.1569a(a). Strength demands i ncl ude:
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"sitting, standing, walking, lifting, <carrying, pushing, and
pulling." 1d. A nonexertional limtation is one that affects a
claimant's ability to neet the demands of jobs other than strength
demands. |d. Exanples include a claimant's inability to function
because of nervousness, anxiety, or depression; a claimnt's
difficulty maintaining attention or concentration; a claimnt's
difficulty understanding or renenbering detailed instructions; a
claimant's difficulty in seeing or hearing; aclaimant's difficulty
tol erati ng sone physical features of certain work settings; and a
claimant's difficulty performng the nmanipulative or postural
functions of sonme work, such as reaching, handling, stooping,
clinmbing, crawing, or crouching. |1d., 8 404.1569a(c)(i)-(vi).

The ALJ determ ned that Hernandez coul d not perform her past
rel evant work as a press operator because of her leg injury. The
ALJ found that the job required Hernandez to work a pedal eight
hours a day and that "constant use of foot controls would nost
i kely aggravate her condition." Thus, the ALJ determ ned the
exertional requirenents of that job precluded Hernandez from
returning to it.

"When the claimant suffers only fromexertional inpairnents or
[ her] non-exertional inpairnents do not significantly affect [her]
residual functional capacity, the ALJ may rely exclusively on the
Guidelines in determ ning whether there is other work avail able
that the claimant can perform" Selders, 914 F.2d at 618. "[P]ain
may constitute a non-exertional inpairnent that |imts the range of

jobs a clainmnt otherw se would be able to perform” Fraga v.
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Bowen, 810 F.2d 1296, 1304 (5th CGr. 1987). "There nust be
clinical or Ilaboratory diagnostic techniques which show the
existence of a nedical inpairnent which could reasonably be
expected to produce the pain alleged." Selders, 914 F.2d at 618.
The nedi cal evi dence concerni ng Hernandez's back pain does not
support her contention that it anpbunts to a nonexertional
i npai rment which limts her RFC. The x-rays of her |unbar spine
were normal. The MRI of her |unbar spine showed a possible smal
di sc herniation with no conpressi on of adjacent neural structures.
Moreover, as the ALJ indicated, Hernandez's testinony concerning
her daily activities was inconsistent with the anount of pain she
al l eged. Mbreover, Hernandez testified that she suffers from back
pain primarily in the nornings when she awakens. She indicated
that she gets relief from the pain by using heat. Thus, the
evi dence does not support Hernandez's claim that her back pain
constitutes the type of nonexertional inpairnent that precluded

application of the Medi cal -Vocational CGuidelines. See Selders, 914

F.2d at 619. Therefore, contrary to Hernandez's assertion, the ALJ
did not err by failing to obtain testinony from a vocationa
expert. See Fraga, 810 F.2d at 1304-05.

Hernandez also maintains that statenents by her exam ning
physicians "give a clear indication that the range of sedentary
work she could perform could be significantly limted." The
portion of the record she cites following this statenent does not
support it, however. |1In fact, one of the citations is to a Soci al

Security disability determnation which supports the ALJ's
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determ nation that Hernandez retains the RFC to perform sedentary
work. The other citation is to a standard form Significantly,
none of Hernandez's nunerous treating physicians placed any

exertional limtations on her. See, e.qg., Harper v. Sullivan, 887

F.2d 92, 97 (5th Gr. 1989).

Her nandez al so seens to argue that the ALJ erred by finding
that she could perform the full range of sedentary work. The
medi cal evidence reveals, however, that Hernandez's right |eg
fracture heal ed properly. She received relief fromthe pain in her
|l eg follow ng renoval of the fat necrosis. Although she conpl ai ned
of continued pain, further treatnent, such as trigger-point
injections, pain nedication, and |unbar-synpathetic bl ocks,
provided relief. A physical examnation by Dr. Leonard in
Sept enber 1990, reveal ed no evi dence of weakness in her right |eg.
Hernandez testified that she gets pain relief fromelevating the
| eg and massaging it. Hernandez was never hospitalized, she wal ks
Wi thout a crutch or a cane, and she does not take prescription
medi cation for her |eg pain. Not wi t hst andi ng her conpl aints of
continued pain, Hernandez's testinony reveals that she engages in
a wde range of activities consistent with sedentary work.
Finally, Hernandez's other inpairnents, including diabetes,
obesity, high cholesterol, and headaches, were controlled through
treatnment, diet, and nedication, and thus did not affect her RFC
Accordi ngly, substantial evidence supports the ALJ's finding that

Her nandez has the RFC for sedentary worKk.



Cl ai mof I nconsistent ALJ Findi ngs and
Subj ective Conplaint of Pain

Her nandez next argues that the ALJ erred by finding that she
suffered fromsevere i npai rments whi ch prevented her fromreturning
to her prior job, but then concluding that she could still perform
the full range of sedentary work. Before her injury, Hernandez was
involved in light to mediumwork activities, involving lifting of
up to 50 pounds and frequent standi ng, wal ki ng, and pushi ng of |eg
controls. See 20 C.F.R 8§ 404.1567(b)-(c). Sedentary work, on the
ot her hand, involves primarily sitting, occasional standing, and
wal king, and Ilifting no nore than 10 pounds. 20 CFR
8404. 1567(a) . Thus, the ALJ's determ nation that Hernandez had
severe inpairnents, which prevented her fromreturning to her past
wor k, was not inconsistent with the finding that Hernandez retai ned
the ability to perform sedentary work, which is nuch |ess

physi cal |y demanding. See, e.q, Falco v. Shalala, 27 F.3d 160 (5th

Cr. July 29, 1994, No. 93-7360), slip op. at 5449.

Finally, Hernandez argues that the ALJ failed to eval uate her
subj ective conplaints of pain in accordance with Social Security
Rul i ng 88-13. Wth regard to Hernandez's testinony concerning
pain, the ALJ found:

Wthinthe guidelines set forth in Social Security Ruling
88-13, the wundersigned has noted that the clainmant
testified at the hearing that she has never used any
assi stive device in walking. Al t hough she recently
all eges that her right |eg gave way and she fell, it is
not docunented in the record and none of her treating
physi ci ans have pl aced any functional [imtations on her
ability tosit, stand, or wal k. Indeed, the record shows
t hat she has never required i npatient hospitalization.
Further, the claimant's |ist of nedications in the
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record shows that she takes no nedication for her alleged
right leg pain. Although she lists Ibuprofen, 1 tablet
3 tines daily for spinal arthritis pain, there are no
objective clinical or laboratory findings in the record
of arthritis.

Despite the claimant's conplaints that painis present at
all tinmes in her right leg and that it is sonewhat
relieved by massaging it, she admtted that she is able
to do the laundry, prepare neals, take care of her
personal needs, and drive her car. Clearly such
activities are consistent with sedentary to |ight work-
related activities as defined in the Regul ations and are
i nconsistent with the claimnt's degree of pain clai ned.
Al so, the record indicates that the clai mant has not seen
Dr. Henges since he referred her to the CAA Pain Cinic
where the | ast | unbar synpat hetic bl ock was adm ni st ered
in May 1991. Since then, the records show no ongoing
treatnent for her right leg problens and the clai mant
stated at the hearing that she sees Dr. Garcia, her
famly physician on a regular basis, once a nonth but
these are nerely check-ups for her chol esterol, diabetes
and bl ood pressure.

. Based on the foregoing, the [ALJ] finds that

although t he cl ai mant may have sone di sconfort, it is not

of a degree of severity, intensity, frequency, or

duration as to preclude a full range of sedentary work.
Because pain can constitute a disabling inpairnent when it is
constant, unremtting, and unresponsive to therapeutic treatnent,
the ALJ nust make affirmative findings concerning a claimnt's
subj ective conplaints of pain. Fal co, slip op. at 5449. | f
uncontroverted nedi cal evidence shows a basis for the claimnt's
conplaints, the ALJ nust weigh the objective nedical evidence and

assign articulated reasons for discrediting the claimnt's

subj ective conplaints of pain. Abshire v. Bowen, 848 F. 2d 638, 642

(5th CGr. 1988). It is wthin the discretion of the ALJ to
discount a claimant's conplaints of pain "based on the nedica

reports conbined with her daily activities and her decision to
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forego certain nedications.” G&Giego v. Sullivan, 940 F. 2d 942, 945

(5th Gr. 1991). An ALJ's determ nation as to the disabling nature

of painis "entitled to considerable deference.”" Wen v. Sullivan,

925 F. 2d 123, 128 (5th G r. 1991). This Court does not reweigh the
evidence. Carrier v. Sullivan, 944 F.2d 243, 247 (5th Cr. 1991).

The ALJ adequat el y eval uat ed Her nandez' s subj ecti ve conpl ai nts
of pain. He acknow edged that there was nedical evidence
i ndi cating the exi stence of a condition which could cause pai n, but
determ ned t hat Hernandez's pain was not as severe as she cl ai ned.
The ALJ observed that the nedical records indicated Hernandez
received relief frompain through treatnent. The ALJ al so noted
that Hernandez's daily activities were inconsistent wwth the | evel
of pain clainmed. For exanple, Hernandez testified that she could
not wal k one block. But she also testified that she does grocery
shoppi ng, which requires a certain anount of wal king. Likew se,
Her nandez testified that she cooked the neals for her famly, did
the dishes, and did the laundry wth help from her sons.
Her nandez's application for benefits reveals that she no |onger
takes nedication to alleviate the pain in her |eg. As the
Secretary points out, even when pain nedication was prescribed for
her, Hernandez did not take it as her physicians directed.
Finally, the ALJ observed that none of Hernandez's treating
physi ci ans pl aced any functional |imtations on her ability to sit,
stand, or walKk. Thus, the ALJ carefully weighed the nedical
evidence and articulated reasons for discrediting Hernandez's

conplaints of pain as required by Abshire.
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Based on the foregoing, the decision of the district court is

AFF| RMED.
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