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PER CURI AM !

Alton Jerone Mbore appeals his conviction and sentence for
possession with the intent to distribute cocai ne base. W AFFIRM
l.

Moore was arrested after Tenple, Texas, police officers
searched his apartnent, pursuant to a warrant, and di scovered 26
"rocks" of "crack" cocaine. A jury found himguilty of possession

with the intent to distribute cocaine base, in violation of 21

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



US C §841(a)(1l). More was sentenced, inter alia, to 360 nonths
i mprisonnment.2 The district court also inposed a $2,000 fine.
.

Moore's primary chal l enges are to the district court's failure
to conduct an evidentiary hearing on his nobtion to suppress
evi dence seized from his apartnent, and the sufficiency of the
evi dence.

A

Prior to trial, More noved to suppress the evidence seized
fromhis apartnent, asserting that the warrant affidavit contai ned
information acquired fromunreliable confidential informants, that
the information was stale, and that the information was as
consistent with i nnocent activity as it was with crim nal behavior.
Wthout conducting an evidentiary hearing, the district court
denied the notion, holding that the search and seizure were valid
under the "good faith exception” of United States v. Leon, 468 U. S.
897 (1984). Moore contends that his notion raised factual issues
regarding the applicability of the good-faith exception, requiring
resolution in an evidentiary hearing.?

"Evidentiary hearings are not granted as a matter of course,
but are held only when the defendant alleges sufficient facts

which, if proven, would justify relief." United States v.

2 Moore's sentence was enhanced because he had two prior felony
drug convictions.

3 The good faith exception does not apply when a warrant is
based on an affidavit "so lacking in indicia of probable cause as
to render official belief inits existence entirely unreasonable".
Leon, 468 U. S. at 923.



Harrel son, 705 F.2d 733, 737 (5th Cr. 1983). "General or
conclusionary assertions, founded upon nere suspicion or
conjecture, wll not suffice.” | d. W review the decision
regardi ng the necessity of an evidentiary hearing only for abuse of
di scretion. Id.

An affidavit supporting a warrant has "a presunption of
validity". Franks v. Delaware, 438 U. S. 154, 171 (1978).
Accordi ngly,

[t]o mandat e an evi dentiary heari ng, t he
chal l enger's attack nust be nore than concl usory
and nust be supported by nore than a nere desire to
Cross- exam ne. There nust be allegations of
del i berate fal sehood or of reckless disregard for
the truth, and those allegations nust be
acconpanied by an offer of proof. They shoul d
poi nt out specifically the portion of the warrant
affidavit that is clained to be false; and they
shoul d be acconpani ed by a statenent of supporting
reasons. Affidavits or sworn or otherw se reliable
statenments of w tnesses should be furnished, or
their absence satisfactorily expl ai ned.
Al | egations of negligence or innocent m stake are
i nsufficient.
ld. Moore did not allege in his notion or supporting brief that
the affiant's statenents were deliberately false or made wth
reckl ess disregard for the truth. Therefore, the district court
did not abuse its discretion by failing to conduct an evidentiary
heari ng.
B

Moore contends that the evidence is insufficient to sustain
his conviction. Because he failed to nove for a judgnent of
acquittal pursuant to Fed. R Cim P. 29, "we are limted to the

determ nation of whether there was a manifest mscarriage of



justice. Such a mscarriage would exist only if the record is
devoi d of evidence pointing to guilt, or ... because the evidence
on a key elenent of the offense was so tenuous that a conviction
woul d be shocking." United States v. Galvan, 949 F.2d 777, 782-83
(5th Gr. 1991) (internal quotation marks and citations omtted).
A conviction for possession of cocaine base with the intent to
di stribute requires proof of "(1) know ng, (2) possession, (3) with
intent to distribute". E. g., United States v. Minoz, 957 F.2d 171
174 (5th Cir.), cert. denied, ___ US. __, 113 S. . 332 (1992).
"Possession may be actual or constructive". United States .
Cardenas, 9 F. 3d 1139, 1158 (5th G r. 1993), cert. denied, U S.
., 114 s . 2150 (1994). “In general, a person has
constructive possession if he knowi ngly has ownershi p, dom ni on, or
control over the contraband itself or over the prem ses in which

the contraband is located". United States v. MKnight, 953 F.2d

898, 901 (5th Cir.), cert. denied, ___ US _ , 112 S. C. 2975
(1992). "However, nore evidence than nere physical proximty of
the defendant to the controlled substance is required". Id.

The possession of "a larger quantity of cocai ne [ base] than an
ordi nary user woul d possess for personal consunption" can support
a finding of intent to distribute. United States v. Pineda-Otuno,
952 F.2d 98, 102 (5th Cir.), cert. denied, ___ US. __ , 112 S. C.
1990 (1992). Intent to distribute also "may be inferred fromthe
presence of distribution paraphernalia, |arge quantities of cash,
or the value and quality of the substance". Cardenas, 9 F.3d at

1158 (internal quotation marks and citation omtted).



We find no mani fest m scarriage of justice, because there was
anple evidence of Mwore's guilt, including, inter alia, the
following. Apill bottle containing 26 $20 rocks of crack cocai ne,
an amount consistent with distribution, was found on the fl oor near
Moore's foot during the execution of the warrant. Three single-
edged razor bl ades, containing a powdery residue, were found in a
kitchen cabinet along with sone enpty prescription pill bottles
with Moore's nanme on the | abels. There was evidence that such
bl ades are comonly used by crack cocai ne dealers to cut crack into
rocks for distribution.? Approxi mately $1,200 in cash (the
majority of which consisted of $20 bills) was discovered in the
search: $660 in a man's jacket in the naster bedroom cl oset, and
$535 in a purse |located on a dresser in the master bedroom There
was testinony that $20 bills are the denom nation commonly used to
purchase crack cocaine. Anong the bills discovered in the jacket
was a $20 bill bearing the sane serial nunber as a $20 bill that
the police had given to an informant who had entered Moore's
apartnent earlier in the evening and purchased a rock of crack

cocai ne for $20.°

4 O course, it was the jury's prerogative to discredit the
testinony of More's wife, Alice Sinpson, that she used the razor
bl ades for "arching [her] eyebrows" and "femnine things". [2 R
163]

5 In a supplenental brief, More contends that the district
court erred in failing to conduct an evidentiary hearing to
determ ne whether the police violated the Constitution and Texas
| aw by ki cking open his apartnment door w thout an announcenent or
t he exi stence of exigent circunstances, and that the district court
abused its discretion in inposing a fine. Because More failed to
rai se either of these issues in the district court, we reviewthem
only for plain error. See United States v. Rodriguez, 15 F. 3d 408,
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L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

414-17 (5th Gr. 1994). Wth respect to his first supplenenta
contention, Moore fails to satisfy the first step in plain error
analysis -- that there be an error. Because Moore's notion to
suppress did not include this challenge to the search of his
apartnent, as required by Fed. R C. P. 12(b)(3), there was no
factual dispute that required resolutionin an evidentiary hearing.

Regardi ng the fine, even assum ng both an error, and that it
was "plain", we would not exercise our discretion to correct it,
because Mdore's substantial rights are not affected. The PSR
stated that, despite an injury to his back, More was enpl oyed at
the time of his arrest, and that he had "the capability to work and
should be able to pay a mnimal fine". See id. at 416-17 & n. 10
(defendant's substantial rights not affected by inposition of
$1,000 fine payable over 92 nonths where defendant was in good
health and had earned $350-450 per week as a truck driver for
nearly 14 years).



