IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50126
Summary Cal endar

JOHN ONCRME AGHI,

Petitioner- Appel | ant,

VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( EP-93- CV-406)

(August 3, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

John Agbi appeals the dismssal of his alien detainee's
petition for wit of habeas corpus. We dismss the appeal as

frivol ous.

Upon his release from state prison, Agbi was arrested and

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



pl aced i n the custody of the Imm gration and Naturalization Service
(I'NS) w thout bond, pending a deportation proceeding. On four
occasi ons, he requested a redeterm nation of the decision to detain
hi mw thout bond. In the interim an immgration judge (1J) held
a deportation hearing and found Agbi deportable. The Board of
| mm gration Appeals (BIA) affirnmed the deportation order, and Agbi
filed an appeal in this court.

For unknown reasons, Agbi did not receive a custody hearing
during the six-nmonth period before his deportation order becane
admnistratively final. On Septenber 9, 1993, Agbi renewed his
nmotion for a redeterm nation of bond. In addressing the notion
the 1J concluded that he no | onger had jurisdiction under 8 C F. R
8§ 242.2(d) to consider a request for change in custody status
because the deportation order had becone adm nistratively final.
The BI A affirmed this decision.

The matter was called to the attention of the district
director of the INSin EIl Paso. After considering Agbi's ties to
the United States, Agbi's significant crimnal record, and the
procedural posture of the deportation proceedi ngs agai nst Agbi, the
district director decided that Agbi could be rel eased from cust ody
i f he posted a bond of $25,000. Agbi appeal ed that decision to the
BIA, which found that the district director's determ nation was
appropriate and reasonabl e.

Prior to the district director's decision to set bond at
$25,000, Agbi filed a habeas petition in the district court

alleging that (1) he was denied due process and subjected to



"addi ti onal punishnment” through his confinenent w thout bond by the
INS; (2) he was deprived of an opportunity to be rel eased on bond
as aresult of INS s refusal to nake a tinely determ nation of his
eligibility; and (3) the 1J's decision not to hold a bond hearing
before the "order of deportation becane adm nistratively final
anounted to an arbitrary, capricious, and di sparate di spensation of
discretionary authority to separate classes of aliens.”

The INS filed a nmotion to dismss as noot, arguing that
"[pletitioner has received the only relief he has requested, a
custody redetermnation and a bond." The nmagistrate judge
determ ned that Agbi had filed no response to the notion to dism ss
and recommended that the district court grant the notion.

Agbi objected to the nagi strate judge's report, asserting that
he had responded to the notion to dismss. The district court
found that Agbi's response was untinely but reviewed the response
"Iin the interest of justice." Succinctly, the district court
framed Agbi's argunent in the response as a chall enge to the anount
of the bond and held that, under 8 CF. R 8§ 3.1(b)(7), an appeal
concerning the anmount of the bond nust be presented to the BIA
The magi strate judge's report and reconmendati on were adopted, and

the petition was dism ssed as noot.

.
Agbi argues that the district court erred in dismssing his
habeas petition as noot based upon a finding that he received the

relief he requested. He argues that his detention w thout bond at



the tinme of his arrest was an abuse of discretion and a violation
of due process and that it caused him pain and additional punish-
ment. Moreover, he contends that he suffered prejudi ce because his
confi nement made hi munable to denonstrate his rehabilitation as a
favorable factor at his deportation hearing.? He seeks review of
the all egations concerning the IJ's failure to hold a bond heari ng.
Agbi al so chall enges the "excessively high" bond in the anount of
$25,000 set by the district director. He requests that the court
made an i ndependent determ nation to reduce the bond to $5, 000 or,
alternatively, to remand the case to the district court for a
reducti on.

This court "may not decide an appeal if the subject thereof

has becone noot." Quezada v. INS, 898 F.2d 474, 475 (5th Gr.

1990). Agbi filed his habeas petition challenging his confinenent
w t hout bond and seeking a custody hearing before the district
director set his bond. When the district director set bond at
$25, 000, Agbi received the relief he requested, and the subject
becane noot.

Agbi's argunent that he has suffered prejudi ce because he was
unable to establish his rehabilitation because of his confinenent
is inapposite. The argunents are appropriate in a challenge to his

deportation order, which is not presently before this court.? As

1 The BIA found that Agbi had not nmade a sufficient show ng on the
rehabilitation issue. This conclusion was based upon "the severity of
[ Agbi*s] criminal history, his disclainers concerning his crimnal nisbehav-
ior, and his continued confinement as of the final hearing date."

2 On his petition for review of the BIA' s disnissal of the appeal of his
deportation order, this court remanded on the governnent's notion. Agbi v.
INS, No. 93-5320 (5th Cr. Mar. 14, 1994) (unpublished).
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to Agbi's request that his bond be reduced, this court is wthout

jurisdiction to address this issue. See Enejulu v. INS, 989 F.2d

771, 771 (5th Gr. 1993) (citing Young v. United States Dep't of

Justice, INS, 759 F.2d 450, 457 (5th Gr. 1985)).

The appeal is frivolous. Accordingly, it is DI SM SSED
pursuant to 5TH QR R 42. 2.



