UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-50104
Summary Cal endar
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For the Western District of Texas

(W 88- CR- 10- 3)
(Cct ober 14, 1994)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Tanmy Diane Baker was convicted of (1) mnmanufacture of
met hanphet am ne and (2) conspiracy to manufacture and to possess
wWth intent to distribute nethanphetam ne, and is serving a 135-

month termof inprisonnent in federal custody. Baker was sentenced

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



at the bottom of the guideline range on the basis of the tota
wei ght of liquid nethanphetam ne seized in connection with the
conspiracy. Baker's sentence was affirned on direct appeal.

United States v. Baker, 883 F.2d 13, 14-16 (5th Cr.), cert.

denied, 493 U. S. 983 (1989). The Court rejected Baker's argunent
that the use of the total solution weight violated her right to
equal protection.

This is an appeal fromthe denial of Baker's post-conviction
motion for reduction of her sentence. Baker filed an untinely
notice of appeal. This Court remanded for a determ nati on whet her
t here was excusabl e neglect for the untinely filing. The district
court found that Baker's wuntinely filing was excusable. The
Gover nnent does not challenge the district court's finding.

Baker contends that the district court violated the Ex Post
Fact o Cl ause i n denyi ng her post-conviction notion for reduction of
her sentence. "The guidelines in effect at the tine of sentencing
are the appropriate source for determ ning a sentence absent an ex

post facto problem" United States v. Gonzales, 988 F.2d 16, 18

(5th Gr.), cert. denied, 114 S. C. 170 (1993). "A crimnal |aw

is ex post facto if it is retrospective and disadvantages the
of fender by altering substantial personal rights.” 1d.

Prior to Novenber 1993, § 2D1.1 provided that "[u]nless
ot herwi se specified, the weight of a controll ed substance set forth
in the table refers to the entire weight of any mxture or
substance containing a detectable amount of the <controlled

substance.” 8§ 2D1.1(c) (footnote to drug quantity table) (Nov.



1993). Anmendnent 484 changed an application note to 8 2D1.1 by
explaining that a m xture or substance generally "does not include
materials that nust be separated from the controlled substance
before the controlled substance can be used.”" US S. G App. C

anend. 484. An exanple of such a material that is excluded from

determ ning the weight of the m xture or substance is "waste water

from an illicit |aboratory used to manufacture a controlled
substance." [d. Chemcals seized before the end of processing are
i kewi se excluded from consideration at sentencing. 1d. (citing

United States v. Sherrod, 964 F.2d 1501 (5th Cr.), cert. denied,

113 S. C. 832, cert. dismssed, 113 S. C. 834 (1992), and cert.

denied, 113 S. . 1367, 1422 (1993)). The Sentenci ng Comm ssion
gave this anendnent retroactive effect. U S S. G § 1B1.10(d).

In her notion to reduce her sentence, filed pursuant to 18
US C 8§ 3582(c)(2), Baker argued that 34.7 pounds (15.77
kil ograns) of liquid waste by-product should be excluded fromthe
cal cul ation of her base offense |evel under anmendnment 484. The
district court determ ned that subtracting the quantity
attributable to the liquid waste would have had no effect on
Baker's sentence. In reaching this conclusion, the district court
applied the version of the guidelines in effect at the tine of its
ruling on the post-conviction notion.

Baker was sentenced on the basis of 26.84 kilograns of
met hanphet am ne. See Baker, 883 F.2d at 14. The 1993 gui deli nes
call for an offense I evel of 36 for quantities of between 10 and 30

kil ograns of nethanphetamne. See U S.S.G § 2D1.1. Because the



exclusion of 15.77 kilogranms would |eave a quantity of 11.07
kil ograns and would not affect Baker's base offense-level, the
district court denied relief.

Baker contends that the version of the guidelines in effect at
the tine she was originally sentenced in 1987 should be used to
cal cul ate her offense |evel. Baker argues that the resulting
of fense level, after adjustnents, would be reduced from 33 to 31
wth a resulting inprisonnment range of 108-135 nonths. See Baker,
883 F. at 14; see also U S. S.G App. C anend. 125. Because she
was initially sentenced to serve 135 nonths at the bottom of the
gui deli ne range, she argues that it is reasonable to assune that
her sentence would be reduced if the district court applied the
1987 version of the guidelines.

OPI NI ON

This Court recently affirmed the district court's denial of

relief in the post-conviction notion of Baker's co-defendant

Patricia Shaw. See United States v. Shaw, F.3d _ (5th Grr.

August 10, 1994, No. 94-50186), 1994 W. 416465. The sane issues
were rai sed i n Shaw.

W find no basis upon which to distinguish Shaw from this
case; and we conclude that we are bound by the holdings in Shaw.

AFFI RVED.
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