IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50094
Summary Cal endar

JAI ME J. TUCKER
Pl ai ntiff-Appellant,
vVer sus
LOCAL UNI ON NO. 606, UNI TED
FOOD AND COMVERCI AL WORKERS
| NTERNATI ONAL UNI ON, AFL- CO

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Western District of Texas
( EP-93- CV- 268)

(Sept enber 28, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”

Jai me J. Tucker brought suit against Local Union, No. 606,
United Food and Commercial Wrkers International Union, AFL-CIO
(the "Union") seeking damages for alleged breach of the Union's
duty of fair representation. Tucker appeals the district court's

grant of summary judgnent in favor of the Union. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

Tucker was fornerly enployed as a grocery checker at Furr's
Supermarket in El Paso, Texas. At the tine of his enploynent,
Tucker was al so a nenber of the Union, which had negotiated a
col l ective bargaining agreenent with Furr's. |In January 1993,
security for Furr's informed Tucker that they had vi deotaped him
failing to charge a custoner for ml k. Tucker contacted the
Uni on and asked for assistance in preserving his rights.

Furr's then term nated Tucker's enpl oynent. Tucker all eged
that the Union breached its duty to fairly represent him by
refusing to arbitrate the termnation issue. The district court
granted the Union's notion for summary judgnent.

DI SCUSSI ON

We find that no material issues of fact are in dispute in
this case and, as a matter of law, the Union did not breach its
duty to fairly represent Tucker. A union has broad discretion in

deciding whether it will arbitrate a case. See Freenan v. O Nea

Steel, Inc., 609 F.2d 1123, 1126 (5th Cr.), cert. denied, 449

U S 833 (1980). A union breaches its duty of fair
representation only when it fails to admnister the arbitration
machi nery in good faith, when it processes a grievance in a
perfunctory fashion, or when it acts based on hostile or

discrimnatory notives. See Vaca v. Sipes, 386 U S. 171, 191-94

(1967); Freeman, 609 F.2d at 1125. Even a union's erroneous

conclusion that an enployee claimhas no nerit will be protected,



if the union acts within its discretion. See Freenan at 1126,

n. 4.
The Union conplied with its "obligation to investigate and

to ascertain the nerit of enployee grievances," and so did not
treat Tucker's grievance in bad faith or in a perfunctory manner.

Turner v. Air Transport D spatchers' Ass'n, 468 F.2d 297, 299

(5th Gr. 1972). The Union president viewed the videotape and
met with Tucker several tinmes to ask whet her Tucker could explain
the occurrence on the tape. Union representatives evaluated the
tape and ot her evidence held by Furr's and di scussed Tucker's
case. Finally, the Union concluded that Tucker did not have any
def ense against termnation. The Union still urged nanagenent at
Furr's to retain Tucker but decided, in the end, not to take the
termnation issue to arbitration

The record raises no issue that the Union was guilty of
hostility, discrimnation, or other inproper reasoning in
deciding not to arbitrate. The evidence, viewed in the |ight
nost favorable to Tucker, shows that the Union considered
fi nances and previ ous unfavorabl e experiences wth grievances
related to enployee theft in making its decision. Consideration
of these factors is perm ssible and does not prove hostility.

See Freeman, 609 F.2d at 1127-28. The Uni on decided not to

pursue Tucker's grievance, though it had pursued simlar clains
in the past, because it did not want to repeat enbarrassnents
whi ch m ght weaken its power as a negotiator with Furr's. The

Union has a legitinmate interest in nmaintaining "the enployer's



confidence" in the Union. See Vaca, 386 U S. at 191. Tucker also
all eges that the Union decided not to arbitrate, because it

w shed to be rid of Tucker, because he frequently filed
conplaints. Tucker offers no evidence that such hostile notives
fornmed the basis for the Union's deci sion.

AFF| RMED.



