IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50093
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ELCO MENDOZA- GONZALES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. P-93-CR-104-2
(September 20, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

El co Mendoza- Gonzal es pleaded guilty to attenpted escape and
was sentenced to a termof inprisonnment of 12 nonths to run
consecutively to the termof inprisonnent inposed for a previous
convi ction which he was serving at the tine of his attenpted
escape. Mendoza- Gonzal es argues that his sentence shoul d be
vacat ed because the district court did not state its reasons for

I Nposi Nng a consecutive sentence.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Mendoza- Gonzal es was serving a termof inprisonnent when he
commntted the instant offense. According to U S.S.G 8§ 5GL. 3(a),
the district court was required by the Sentencing Quidelines to
i npose the sentence for the instant offense to run consecutively
to the undi scharged termof inprisonment. Therefore, the only
way that the court could have inposed a concurrent sentence was

to depart downward fromthe guidelines. See United States V.

Mller, 903 F.2d 341, 344-49 (5th Cr. 1990)(if & 5GL. 3(a)
mandat es consecutive sentence, court could inpose concurrent
sentence only by departure from guidelines).

A district court is not required to explain its reasons for
refusing a request for a downward departure unless the court's
reasons would be required to show that the sentence was i nposed

in violation of | aw United States v. Mieller, 902 F.2d 336, 347

(5th Gr. 1990). The district court inposed a consecutive
sentence as required by the guidelines and stated that it found
no reason to depart fromthe guidelines. The court was required
to do no nore.

Mendoza- Gonzal es argues that the district court violated
Fed. R Crim P. 11 because it did not informhimthat he would
in all likelihood receive a consecutive sentence. Wen a
defendant clains that a district court has violated Rule 11, this
Court conducts a two-part analysis: 1) Did the sentencing court
vary fromthe procedures required by Rule 11; and 2) if so, did
the variance affect the substantial rights of the defendant,

i.e., was it harnless error? United States v. Johnson, 1 F.3d

296, 298 (5th Cr. 1993) (en banc).
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Rul e 11 does not require the district court to informa
def endant that his sentence will be consecutive to any sentence

that he may currently be serving. United States v. Saldana, 505

F.2d 628, 628 (5th Gr. 1974). Mendoza- Gonzal es's argunment woul d
require the district court to informhimof the |likely sentence
he woul d recei ve under the guidelines. The guidelines do not
change the substantive penalties provided by law. "The district
court is not required to calculate or explain the applicable

gui del i ne sentence before accepting a guilty plea.” United

States v. Jones, 905 F.2d 867, 868 (5th Cr. 1990). The district

court did not violate Rule 11 by not explaining to Mendoza-
Gonzal es that he was likely to receive a consecutive sentence
under the guidelines.

AFFI RVED.



