UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50075
Summary Cal endar

JAMES R NEAL, ET AL.,
Pl ai ntiffs-Appellees,
vVer sus
SKY CHEFS, | NC.
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(EP-93- CVv- 248)

(Cct ober 26, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
PER CURI AM

Plaintiffs-appell ees Janes and Dora Neal filed suit in a Texas
court against defendant-appellant Sky Chefs, Inc. (Sky Chefs),
seeki ng damages arising out of Sky Chefs' termnation of Janes
Neal ' s enpl oynent. Sky Chefs renoved the case to federal court on

ERI SA preenption grounds. Plaintiffs subsequently anended their

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conplaint to delete the federal question claimand allege only a
state lawclaimfor wongful discharge. The district court granted
plaintiffs' notion to remand the renmaining claimto state court.
We affirm

Facts and Proceedi ngs Bel ow

The relevant facts in this case are undisputed. Plaintiffs
Janes and Dora Neal filed suit against Sky Chefs in the El Paso
County Court at Law, alleging several clains arising out of Sky
Chefs' termnation of M. Neal's enploynent, including an
allegation that Sky Chefs wongfully denied M. Neal certain
pensi on and wel fare benefits.! On June 3, 1993, Sky Chefs renopved
the case to federal district court on ERI SA preenption grounds.
The district court subsequently denied plaintiffs' notion to
remand, finding that plaintiffs' clains related to benefits under
an ERI SA plan. On appeal, plaintiffs do not contest the propriety
of this initial renoval.

Al t hough a June 4, 1993 scheduling order originally set an
Cctober trial date, the district court, on plaintiffs' notion
extended the tine to conplete discovery and established a January
18, 1994 trial date. On Decenber 13, 1993, plaintiffs sought to
anmend their conplaint based on facts devel oped during discovery.
The district court granted plaintiffs' notion on Decenber 27, 1993,
and plaintiffs anmended their conplaint to delete the federal

question claim and pleaded only a state |law wongful discharge

. Ms. Neal was never enployed by Sky Chefs; her clains are
derivati ve.



claim? The district court denied Sky Chefs' notion to reconsider
its order granting plaintiffs' notionto file an anmended conpl ai nt.
On January 10, 1993, plaintiff filed a notion to remand on the
basis that no federal question existed. On January 12, 1993, the
parties filed the Joint Pretrial Order with the district court. On
January 13, 1993, Sky Chefs filed a notion for sunmary j udgnent and
its opposition to plaintiffs' notion to renmand.

On January 13, 1994, five days before the scheduled trial
date, the district court granted plaintiffs' notion to remand based
on its discretion under 28 U. S.C. § 1367(c)(3). Sky Chefs appeals,
arguing that the district court's remand order constituted an abuse
of discretion.

Di scussi on

We nust first determ ne whether the district court's remand
order is appeal abl e. Al'though 28 U.S.C. 8§ 1447(d) appears to
precl ude appellate review of any remand order,2® the Suprene Court
has held that section 1447(d) applies only to remand orders based
on section 1447(c). Therntron Products, Inc. v. Hermansdorfer, 96

S.Ct. 584, 593-94 (1976). Section 1447(c) contains two grounds for

2 In their brief, plaintiffs deny that their notive was forum
mani pul ation. Rather, plaintiffs explain that they deleted the
ERI SA clainms in response to Sky Chefs' paynent of their nedical
bills and Sky Chefs' continued mai ntenance of their life

i nsurance coverage. The record does not reflect any renedi al
measures allegedly taken by Sky Chefs. Sky Chefs did not file a
reply brief challenging plaintiffs' allegations concerning
remedi al neasures.

3 28 U.S.C. 8 1447(d) reads: "An order remanding a case to
the State court fromwhich it was renoved is not reviewable on
appeal or otherw se, except that an order remanding a case to the
State court fromwhich it was renoved pursuant to section 1443 of
this title shall be reviewable by appeal or otherw se.”
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remand: (1) a defect in the renoval procedure and (2) a |ack of
subject matter jurisdiction. 28 U S.C. § 1447(c). Because the
district court did not base its remand order on either of the two
grounds set forth in section 1447(c), we can review the remand
order. Burks v. Anerada Hess Corp., 8 F.3d 301, 303-04 (5th Cr
1993) .

28 U.S.C. 8 1367(a) delineates the limted circunstance under
which a federal court may exercise jurisdiction over state |aw
cl ai ms:

“[1]n any civil action of which the district courts have

original jurisdiction, the district courts shall have

suppl enental jurisdiction over all other clains that are

so related to clains in the action within such original

jurisdiction that they form part of the sane case or

controversy under Article |1l of the United States

Constitution." 28 U S.C. § 1367(a).

While section 1367(a) permts a district court to exercise
suppl enental jurisdiction over state law clains arising fromthe
sane case or controversy, section 1367(c)(3) provides that a
district court "may decline to exercise supplenental jurisdiction
over a claimunder subsection (a) if . . . the district court has
dism ssed all clainms over which it has original jurisdiction.

" 28 U.S.C. 8 1367(c)(3). Sky Chefs does not argue that any of
the clains in the anended conplaint are ones over which the
district court would have original (as distinguished from
suppl enental or pendent) jurisdiction.

In Carnegie-Mellon Univ. v. Cohill, 108 S.Ct. 614, 619 (1988),
the Suprenme Court held that a district court should consider and

wei gh the val ues of judicial econony, convenience, fairness, and

comty in deciding whether to retain jurisdiction over state |aw
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clains once the federal clains are elimnated, as Sky Chefs
concedes they have been here. The Court in Carnegie-Mllon also
noted that a district court should consider any attenpts by the
plaintiff to manipulate the forum ld. at 623-24. The Court
further stated that "in the usual case in which all federal-Iaw
clains are elimnated before trial, the balance of factors to be
consi dered wunder the pendent jurisdiction doctrinesQ judicial
econony, convenience, fairness, and comtysQwill point toward
declining to exercise jurisdiction over the remaining state-|aw
clains.” 1d. at 619, n.7. Accordingly, our general rule is to
dismss state clains when the federal clains to which they are
pendent are elimnated prior to trial. Parker & Parsley Petrol eum
v. Dresser Industries, 972 F.2d 580, 585 (5th Gr. 1992); Wng v.
Stripling, 881 F.2d 200, 204 (5th Gir. 1989).

W review a district court's decision whether to retain
jurisdiction over pendent state clains for abuse of discretion
Cinel v. Connick, 15 F. 3d 1338, 1344 (5th Cr. 1994), petition for
cert. filed, 63 U.S.L.W 3065 (U.S. July 5, 1994) (No. 94-55). W
are hesitant to disturb a district court's section 1367(c)(3)
decision to remand state |law clains. Noble v. Wite, 996 F.2d 797,
799 (5th Cir. 1993).4 As we observed in Parker & Parsley
Petroleum "[n]o single factorsQsuch as whether the case is in an

"an early stage' or involves novel issues of state |awsQis

4 The Commentary to section 1367(c)(3) explains: "The idea
here is that once the crutch is renovedsQt he claimthat supports
the suppl enental jurisdiction of the other claimor clainssqthe
ot her should not remain for adjudication. . . . [lI]n this
category judicial discretionis a particularly inportant
element.” 28 U . S.C. 8 1367 Practice Comentary (enphasis added).
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di spositive. Rather, we ook to all the factors under the specific
circunstances of a given case." 972 F.2d at 587.

In Newport Ltd. v. Sears, Roebuck and Co., 941 F.2d 302, 307-
08 (5th CGr. 1991), cert. denied, 112 S. C 1175 (1992), we reversed
a district court's refusal to exercise pendent jurisdiction on the
eve of trial over state law clains renmaining after the di sm ssal of
plaintiff's RICO claim In finding an abuse of discretion, we
noted that 4 years of protracted litigation produced 23 vol unes and
t housands of pages of record, a pretrial order exceedi ng 200 pages,
157 depositions in 24 cities in 12 states, and the production of
211, 495 docunents. 1d. at 307-08. Based on these facts, we found
that judicial econony, convenience, and fairness all weighed
massively in favor of exercising jurisdiction over the state |aw
cl ai ms.

In Parker & Parsley Petroleum we held that a district court
abused its discretion by retaining jurisdiction over state |aw
clains after it had dismssed plaintiff's RICO clains. Although
substanti al devel opnents had occurred in the case, we enphasized
that the case had been pending for only nine nonths and that the
district court was not "so intimately involved in, and famliar
with, the case that proceeding further in federal court woul d have
prevent ed redundancy and woul d have conserved substantial judici al
resources.” Parker & Parsley Petroleum 972 F.2d at 587. I n
addi tion, we pointed out that discovery, the nbst expensive part of
trial preparation, was | argely usable in the state proceeding. |Id.
at 588.

The facts of the instant case are nore anal ogous to Parker &



Parsl ey Petroleum than to Newport. This case, |ike Parker &
Par sl ey Petrol eum had been pending for only nine nonths when the
district court remanded it to state court. By contrast, in
Newport, the case had been pending sone four years when the
district court dismssed the remaining state law clains wthout
prejudi ce. The scope and extent of the discovery in this case al so
di stinguishes it from Newport. Here, the record consists of 1
vol unme of 225 pages. The pretrial order, with the plaintiffs'
exhibit list, plaintiffs' proposed findi ngs of fact and concl usi ons
of law, and plaintiffs' witness |list attached is fifteen pages.
Al t hough Sky Chefs described pretrial discovery that included
"mul tiple depositions,"” the record reveals only tw depositions,
that of plaintiff Janes Neal and Ms. D ane Emanuel, Sky Chefs'
human resource nmanager.®> As we pointed out in Parker & Parsley
Petrol eum these depositions wll be largely usable in the state
court proceedi ng.

After consi dering judicial econony, conveni ence, fairness, and
comty, the district court in this case held that none of the
Carnegi e-Mel Il on factors wei ghed in favor of retaining suppl enental
jurisdiction over the remaining state lawclaim |In addition, the
district court, <consistent wth Carnegie-Mllon, considered
plaintiffs' alleged forummani pul ati on and decided that it did not
warrant the retention of supplenental jurisdiction over the

remai ning state law claim Al t hough we m ght have decided the

5 The record refers to the proposed deposition of plaintiff
Dora Neal, but it apparently never took place due to Dora Neal's
medi cal condition stemm ng from her August 19, 1993 surgery.
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matter differently, we are unable to say that the district court's
remand order constituted an abuse of discretion.
Concl usi on
For the foregoi ng reasons, the order of the district court is

AFF| RMED.



