
     * Local Rule 47.5.1 provides:  "The publication of opinions
that have no precedential value and merely decide particular cases
on the basis of well-settled principles of law imposes needless
expense on the public and burdens on the legal profession."
Pursuant to that Rule, the Court has determined that this opinion
should not be published.
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PER CURIAM:*

The Resolution Trust Corporation ("RTC") appeals the district
court's dismissal with prejudice of its action against Discovery
Learning Centers I, Ltd. ("Discovery") for failure to prosecute.



     1 Rule 41(b) provides that "[f]or failure of the plaintiff
to prosecute or to comply with these rules or any order of court,
a defendant may move for dismissal of an action or of any claim
against the defendant."
     2 Because the district court was apprised of the status of
the action through Discovery's status reports, we reject
Discovery's argument that RTC's failure to file what would
seemingly be duplicative case status reports amounted to a clear
record of delay or contumacious conduct which would support the
dismissal with prejudice.  See Link v. Wabash R.R., 82 S. Ct. 1386,
1388 (1962) ("The power to invoke this sanction is necessary in
order to prevent undue delays in the disposition of pending cases
and to avoid congestion in the calendars of the District Courts.").
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See Fed. R. Civ. P. 41(b).1  "We review a dismissal with prejudice
for failure to prosecute for abuse of discretion."  Berry v.
CIGNA/RSI-CIGNA, 975 F.2d 1188, 1191 (5th Cir. 1992)."  Rule 41(b)
allows the district court to dismiss an action upon the motion of
a defendant, or upon its own motion, for failure to prosecute."
Id. at 1190.  "We will affirm dismissals with prejudice for failure
to prosecute only when (1) there is a clear record of delay or
contumacious conduct by the plaintiff, and (2) the district court
has expressly determined that lesser sanctions would not prompt
diligent prosecution, or the record shows that the district court
employed lesser sanctions that proved to be futile."  Id. at 1191
(footnote omitted).

The record fails to show that the district court employed
lesser sanctions, or that it expressly determined that lesser
sanctions would not prompt diligent prosecution.  Moreover, aside
from RTC's failure to respond to the magistrate judge's show cause
order, nothing in the record supports a finding of delay or
contumacious conduct.2  See id. n.6 ("Generally, where a plaintiff
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has failed only to comply with a few court orders or rules, we have
held that the district court abused its discretion in dismissing
the suit with prejudice.").  We therefore hold that the district
court abused its discretion by dismissing the action with
prejudice.

Accordingly, we VACATE and REMAND the district court's
judgment for further proceedings consistent with this opinion.


