UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-50059
(Summary Cal endar)

RESOLUTI ON TRUST CORPORATI ON,
IN I TS CAPACI TY AS CONSERVATOR
OF FI DELI TY FEDERAL SAVI NGS
AND LOAN ASSOCI ATI ON
Pl ai ntiff-Appellant,
ver sus

DI SCOVERY LEARNI NG CENTERS |
LTD. ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-91- CV-943)

(Jul'y 21, 1994)
Before SMTH, EM LIO M GARZA, PARKER, Circuit Judges.
PER CURI AM *
The Resol ution Trust Corporation ("RTC') appeals the district
court's dismssal with prejudice of its action against Discovery

Learning Centers I, Ltd. ("D scovery") for failure to prosecute.

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



See Fed. R Civ. P. 41(b).! "W review a dismssal with prejudice
for failure to prosecute for abuse of discretion.” Berry wv.
ClGNA/RSI - Cl GNA, 975 F. 2d 1188, 1191 (5th CGr. 1992)." Rule 41(b)
allows the district court to dismss an action upon the notion of
a defendant, or upon its own notion, for failure to prosecute.”
ld. at 1190. "We will affirmdismssals with prejudice for failure
to prosecute only when (1) there is a clear record of delay or
cont umaci ous conduct by the plaintiff, and (2) the district court
has expressly determned that |esser sanctions would not pronpt
diligent prosecution, or the record shows that the district court
enpl oyed | esser sanctions that proved to be futile." 1d. at 1191
(footnote omtted).

The record fails to show that the district court enployed
| esser sanctions, or that it expressly determ ned that |esser
sanctions would not pronpt diligent prosecution. Mbreover, aside
fromRTC s failure to respond to the magi strate judge's show cause
order, nothing in the record supports a finding of delay or

contunmaci ous conduct.? See id. n.6 ("Generally, where a plaintiff

1 Rul e 41(b) provides that "[f]or failure of the plaintiff
to prosecute or to conply with these rules or any order of court,
a defendant may nove for dismssal of an action or of any claim
agai nst the defendant.™

2 Because the district court was appri sed of the status of
the action through Discovery's status reports, we reject
Di scovery's argunent that RICs failure to file what would
seem ngly be duplicative case status reports anounted to a clear
record of delay or contumaci ous conduct which would support the
dism ssal with prejudice. See Link v. Wabash R R, 82 S. C. 1386,
1388 (1962) ("The power to invoke this sanction is necessary in
order to prevent undue delays in the disposition of pending cases
and to avoi d congestion in the calendars of the District Courts.").
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has failed only to conply with a few court orders or rul es, we have
held that the district court abused its discretion in dismssing
the suit with prejudice."). W therefore hold that the district
court abused its discretion by dismssing the action wth
prej udi ce.

Accordingly, we VACATE and REMAND the district court's

judgnent for further proceedings consistent with this opinion



