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PER CURI AM !

Kenneth Lackey challenges the termnation of his Social

Security disability benefits. W AFFIRM
| .

I n Decenber 1984, an adm ni strative | awjudge (ALJ) found that
Lackey was di sabled as the result of two back surgeries, mgraine
headaches, and | abile hypertension, and that he was entitled to
benefits fromJanuary 31, 1980. 1n 1989, follow ng a re-eval uation

of his condition, Lackey was infornmed that he was no |onger

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



disabled and that his benefits would be term nated. Lackey
requested an adm ni strative hearing, which was conducted on August
1, 1990; Lackey and a vocational expert testified. The ALJ found
that Lackey's nedical inpairnent had inproved and that he was no
| onger disabled as of May 25, 1989. The Appeals Council denied
Lackey's request for review.

Lackey sought judicial review of the Secretary's final
deci si on. The district court adopted the nmmgistrate judge's
recomendation, and held that substantial evidence supported the
decision to term nate Lackey's benefits.

1.

Lackey contends that there is no substantial evidence of
medi cal inprovenent; and that the ALJ relied inproperly on
vocational rather than nedical expert testinony, and rejected
inproperly a treating physician's opinion.

As is well-known, our task is to determ ne "whether the record
contains substantial evidence in support of the ALJ's concl usions
and whether the ALJ applied the proper legal standards in
evaluating the evidence". Giego v. Sullivan, 940 F.2d 942, 943
(5th Gir. 1991).

[ T]he Secretary may termnate disability benefits
i f substantial evidence denponstrates that:

(A) there has been any nedical inprovenent in
the individual's inpairnent or conbi nation of
i npai rments (other than nedical inprovenent
which is not related to the individual's
ability to work), and

(B) the individual is now able to engage in
substantial gainful activity.



ld. at 943-44 (quoting 42 U.S.C. 8 423(f)(1)). Medical inprovenent
is defined as " any decrease in the nedical severity of [the]
i npai rment (s) which was present at the tinme of the nost recent
favorabl e nedi cal decision that [the claimant] w as] disabled or
continued to be disabled ™. ld. at 944 (quoting 20 CF. R 8
404. 1594(b)(1). "A determ nation of nedical inprovenent nust be
based on changes (inprovenent) in the synptons, signs, and/or
| aboratory findings associated with [the] inpairnent(s)". | d.
(internal quotation marks and citation omtted). "In evaluating
ability to engage in substantial gainful activity, the Secretary
considers, first, whether the clainmnt can perform past relevant

work and, if not, whether the claimnt can perform other work".

Id. (citing 20 C.F.R 88 404.1594(f)(7) and (f)(8)). “[ T] he
ultimate burden of proof lies with the Secretary in termnation
proceedi ngs". Id.

If the Secretary's findings are supported by substanti al
evi dence, they are conclusive and nust be affirnmed. Richardson v.
Perales, 402 U S. 389, 390 (1971) (citing 42 U S. C 8§ 405(9g)).
Substanti al evidence is "nore than a nere scintilla. |t neans such
rel evant evidence as a reasonable m nd m ght accept as adequate to
support a conclusion". 1d. at 401 (internal quotation marks and
citation omtted). " [N o substantial evidence' wll be found only
where there is a " conspi cuous absence of credible choices' or "no
contrary nedi cal evidence.'" Hanes v. Heckler, 707 F.2d 162, 164
(5th Gr. 1983) (quoting Henphill v. Wi nberger, 483 F. 2d 1137 (5th
Cr. 1973); Payne v. Wi nberger, 480 F.2d 1006 (5th Cr. 1973)).



Cenerally, the opinion of a treating physician "should be
accorded considerable weight in determning disability". Scott v.
Heckler, 770 F.2d 482, 485 (5th Cr. 1985). But, as a matter of
law, that opinionis not entitled to greater weight than that of a
consul ti ng physician. Adans v. Bowen, 833 F.2d 509, 512 (5th Cr
1987). "[T]he ALJ is free to reject the opinion of any physician
when the evidence supports a contrary concl usion". Bradl ey v.
Bowen, 809 F.2d 1054, 1057 (5th Cr. 1987).

The ALJ found work-related nedical inprovenent based on a
conparison of the nedical evidence supporting the disability
finding in 1984 wth the nedical evidence from Lackey's re-
eval uation in 1989. As hereinafter di scussed, substantial evidence
supports the ALJ's finding.

The disability finding in 1984 was based on "severe m graine
headaches, and | unbar scarring, status post herniated disc with two
back operations, and | abil e hypertensi on" and "di sabling pain". On
July 20, 1989, Dr. Long, a physician enployed by the Texas
Rehabi l itati on Comm ssion, exam ned Lackey for the purpose of re-
evaluating the earlier disability determ nation. Dr. Long reported
t hat Lackey conpl ai ned of (1) chronic | ow back pain radiati ng down
his |l egs; (2) m grai ne headaches (the descri ption of which was nore
characteristic of tension headaches) about six to eight tines a
year; and (3) sharp, left, parasternal pain radiating to the left
shoul der for several years. Lackey also reported to Dr. Long that
he had a cardi ac catheterization in 1984, which reveal ed a spasm of

one coronary bl ood vessel, but that his chest pain is not related



to exertion, may cone on at rest, and occurs only every severa
nont hs.

Dr. Long' s exam nation reveal ed that Lackey conpl ai ned of pain
in his hanstring, but not his back or | egs, on a straight-1leg raise
to 60 degrees; that a bent-leg flexion to 130 degrees did not cause
any pain; and that he was able to "flex forward from a standing
upright position with his knees |locked in full extention [sic] to
within 6 i nches of the floor with his fingertips", conplaining only
of "tension-like pain in his hanstrings but no back pain". Dr .
Long reported that (1) Lackey's gait was normal, (2) he was able to
heel -and-toe wal k without difficulty, and squat and rise from a
squatting position without difficulty, (3) he did not use any
assi stive devices for wal king, and (4) he showed no abnormalities
and had a full range of notion of all joints including his back.
In Dr. Long's opinion, Lackey had

very little evidence of physical limtation on
examnation ... [and] [h]is headaches and chest
pain appear to be mnor and infrequent problens.
The patient appears to have becone dependent upon
his oral Denerol in high doses which he takes
frequently for his back pain.

The ALJ al so considered the report of Dr. Neely, who exam ned
Lackey on July 19, 1990, for an assessnent of his back pain.2 Dr.
Neel y's records reveal that Lackey informed himthat "he continues

to have a persistent intermttent pain in his |ow back and pain

into his legs at a bilateral sciatic distribution.” In Dr. Neely's

2 When Lackey had | ast seen Dr. Neely in 1982, Dr. Neely

opi ned that Lackey was "totally disabled" and would not be able
to work in the future because of "recurrent and rather severe
radi cul ar syndrone".



opi ni on, Lackey
has been suffering from a failed |[|am nectony
syndrone over the last ten years. | doubt that
this is going to inprove and | seriously doubt that
he will ever be able to hold any job on a regqul ar
basi s. I would therefore suggest that his
disability continue at this point.

The ALJ found that Dr. Neely's opinion was "not well supported
by objective evidence", because Dr. Neely's physical findings were
"contradicted by the thorough report of Dr. Long". Lackey's
assertion that the ALJ was required to reconcile Dr. Neely's
opinion with Dr. Long's conclusions is unavailing, because an ALJ
is free to reject the opinion of any physician when the evidence
supports a contrary conclusion. See Bradley v. Bowen, 809 F.2d at
1057. W also reject Lackey's contention that a nedical expert,
rather than a vocational expert, should have testified at the
hearing; the ALJ was free torely on Dr. Long's report for nedical
expertise. See Richardson v. Perales, 402 U S. at 402.

The ALJ discredited Lackey's conplaints of disabling pain
noting that the nedical evidence and Lackey's testinony at the
hearing regarding his daily activities (building clocks as a hobby,
fishing, raising rabbits and chickens) were not consistent with a
finding of total disability. The ALJ also noted that Lackey was
hospitalized twice in 1988 -- once for injuries sustained when he

was working with a hydraulic jack, and again when he fell against

sonet hing while working in his shop.



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



