IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50039
Conf er ence Cal endar

JAMES B. M TCHELL
Pl ai ntiff-Appellant,
ver sus

U S. CUSTOMS SERVI CE
ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-93-CV-980
(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Janes B. Mtchell appeals the dism ssal of his action

brought pursuant to Bivens v. Six Unknown Naned Agents of Federal

Bureau of Narcotics, 403 U S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619

(1971). State law determnes the |imtations period for Bivens

actions. Spina v. Aaron, 821 F.2d 1126, 1128-29 (5th Gr. 1987).
The applicable Texas limtations period is tw years. Wghtman
v. St. John's Hospital and Health Center, Inc., No. 92-1749, 5-6

(5th Gr. Jun. 8, 1993) (unpublished; copy attached); Burrell v.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Newsone, 883 F.2d 416, 418 (5th Gr. 1989). Federal |aw
determ nes when a Bivens action accrues for the purpose of

applying the statute of limtations. See United Klans of Anerica

v. McGovern, 621 F.2d 152, 153 n. 1 (5th Cr. 1980). "Under

federal |aw, a cause of action accrues the nonment the plaintiff

knows or has reason to know of the injury," Helton v. Cenents,

832 F.2d 332, 334 (5th Cr. 1987), or when "the plaintiff is in
possession of the “critical facts' that he has been hurt and the

defendant is involved." Freeze v. Giffith, 849 F.2d 172, 175

(5th Gr. 1988)(quoting Lavellee v. Listi, 611 F.2d 1129, 1131

(5th Gr. 1980)). Federal courts borrow tolling provisions from

state | aw. See Gaspard v. U.S., 713 F.2d 1097, 1102-03 n. 11

(5th Gr. 1983), cert. denied, 466 U S. 975 (1984); Burrell, 883

F.2d at 418.

Mtchell knew in January 1989 that his noney had been taken.
He all egedly was told around April 1, 1989, that his noney had
been forfeited and that he could not get it back. Absent
tolling, the limtations period began in early 1989.

A Texas plaintiff may raise the affirmative defense of
fraudul ent conceal ment to defeat a limtations defense. To
establish fraudul ent conceal nent, "the plaintiff nust show
(1) existence of the underlying tort; (2) the defendant's
know edge of the tort; (3) the defendant's use of deception to
conceal the tort; and (4) the plaintiff's reasonable reliance on

the deception.” Arabian Shield Devel opnment Co. v. Hunt, 808

S.W2d 577, 584 (Tex. C. App. 1991). Mtchell's contention that

Agent Weiners and his own attorney sonmehow concealed fromhimthe
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1990 forfeiture by telling himin 1989 that the forfeiture had
taken place is unconvincing. |Indeed, the alleged statenents of
Weiners and Mtchell's attorney should have alerted Mtchell that
the Custons Service did not intend to return Mtchell's noney.
Because Mtchell's tolling contention is unavailing, the
limtations period commenced in early 1989 and ended in early
1991, nore than two years before Mtchell filed his conplaint.

The dism ssal of Mtchell's conplaint with prejudi ce was
appropriate. Dismssal of an IFP conplaint with prejudice is
appropriate "[f]lor exanple, if it is clear fromthe face of the
conplaint that the clains asserted are subject to an obvi ous
meritorious defense, such as a perenptory tine bar[.]" Gaves V.
Hanpton, 1 F.3d 315, 319 (5th CGr. 1993).

AFFI RVED.



