UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-50033
Summary Cal endar

TRI STAN A. Rl CHARDSON

Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, Director, TDC

and DAN MORALES, Atty. GCeneral,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

(SA-93- CV/-41)
(January 10, 1995)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Pursuant to a plea bargain agreenent, Tristan R chardson
pl eaded guilty to first degree nmurder and was sentenced to a 35-

year termof inprisonnent. Richardson did not file a direct appeal

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



of his conviction. He filed a state habeas corpus application.
The Texas Court of Crim nal Appeals denied his application w thout
witten order. Ri chardson then filed a federal habeas corpus
petition. The magistrate judge issued a nenorandum opinion,
recomendi ng that the petition be denied, and advising that the
parties had ten days within which to file any objections to the
proposed findings and recommendati on. Ri chardson did not file
witten objections to the proposed findings and recomrendati on

The district court adopted the findings and recomendati on of the

magi strate judge, and denied the petition. Ri chardson filed a
tinmely notice of appeal. The district court granted CPC.
OPI NI ON

Ri chardson raised the sane issues in both his state and
federal habeas petitions. The state habeas court rejected his
argunent as concl usi onal and unsupported by his factual
allegations; the Texas Court of Crimnal Appeals denied his
application without witten order. The federal district court al so
denied his petition as unsupported by his factual allegations. On
appeal, Richardson has supplenented his argunent w th additional
factual allegations. In particular, Richardson refers to facts
which were in the record that was before the state habeas court.?

A state prisoner nust normally exhaust all available state
remedi es before he can apply for federal habeas relief. 28 U S. C

8§ 2254(b) & (c). See Vela v. Estelle, 708 F.2d 954, 957 (5th Gr

! The affidavits attached to Richardson's appellate bri ef
were not attached to his federal habeas petition, but were
presented to the state habeas court.
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1983), cert. denied, 464 U S. 1053 (1984). To have exhausted his

state renedi es, a habeas petitioner nust have fairly presented the
substance of his claimto the state courts. It is not enough that
he has nerely been through the state courts. Id. at 958.
Normally, the exhaustion requirenment is not satisfied if a
petitioner presents new legal theories or entirely new factual
clains in his federal petition. [|d. However, when a petitioner
merely supplenents the sane |egal argunents with references to
facts that were contained in the record before the state habeas
court, then the petitioner has exhausted his state renedies. |d.
at 959-60. In Vela, the petitioner asserted the sane ineffective
assi stance of counsel argunent in both the state and federal
courts, but in the federal court he supplenented his argunment with
additional allegations of error. This Court held that Vela had
exhausted his state renedies because the state habeas court
previously rejected his argunent based upon a review of the record
as a whole. 1d.

Ri chardson's case is virtually identical to Vela. Ri chardson
raised his ineffective assistance of counsel claimin both his
state and federal habeas petitions. Both the state and federa
courts rejected his claimas conclusional. On appeal, R chardson
now suppl enents his argunent with references to facts that he did

not allege in either the state or federal court.? However, his

2 In his state habeas application, Richardson alleged that
his counsel was ineffective in failing to interview w tnesses,
and presented the affidavits of those potential w tnesses.

Ri chardson did not identify the witnesses or attach the
affidavits to his federal habeas petition. However, the
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factual allegations are not "new," but were included in the record
that was before both the state and federal courts. Because
Ri chardson is not raising new | egal clainms or factual allegations
that were not before the state habeas court, he has exhausted his
state renedies.

Ri char dson contends that he pl eaded guilty based on the faulty
advi ce of counsel. He maintains that he would have insisted on
going to trial if his counsel had provided effective assi stance by
interviewing certain critical witnesses, filing pretrial discovery
motions and reviewing the state's file, and advising R chardson
that the state's case was weak because many of the w tnesses could
not be located to testify.

Ri chardson al so rai ses as issues in his original petition: (1)
that the evidence was insufficient to sustain his conviction; and
(2) that his guilty plea was involuntary. However, Ri chardson has

abandoned t hese i ssues because he did not raise or brief them on

appeal. Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).

Whet her counsel rendered effective assistance is a m xed question
of law and fact which should be reviewed de novo. Vela, 708 F.2d
at 961.

Once a guilty plea has been entered, all non-jurisdictional
defects in the proceedi ngs agai nst a defendant are waived. Smth

v. Estelle, 711 F.2d 677, 682 (5th Cr. 1983), cert. denied, 466

U S 906 (1984). A defendant may not subsequently attack the

affidavits were part of the state habeas record reviewed by the
federal district court. Richardson did attach the w tnesses
affidavits to his appellate brief filed in this Court.
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i neffectiveness of his counsel in any respects other than as the
all eged ineffectiveness bears upon counsel's faulty advice that
coerced a guilty plea. 1d.

To prevail on a claimof ineffective assistance of counsel, a
defendant nust show. (1) that his counsel's performnce was
deficient in that it fell below an objective standard of
reasonabl eness; and (2) that the deficient performance prejudiced

hi s def ense. Strickland v. Washi ngton, 466 U. S. 668, 689-94, 104

S. C. 2052, 80 L. Ed. 2d 674 (1984). To show Strickl and
prejudi ce, a defendant nust denonstrate that his counsel's errors
were so serious as to "render[] the result of the trial unreliable

or the proceeding fundanentally unfair." Lockhart v. Fretwell

___UuS ___, 113 S, . 838, 844, 122 L. Ed. 2d 180 (1993).

"Unreliability or unfairness does not result if the ineffectiveness

of counsel does not deprive the defendant of any substantive or

procedural right to which the law entitles him" 1d. at 844. 1In
evaluating such <clains, the <court indulges in "a strong
presunption” that counsel's representation fell "within the w de

range of reasonable professional conpetence, or that, under the

ci rcunst ances, the challenged action "~mght be considered sound

trial strategy. Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr.

1988) (citation omtted). Afailure to establish either deficient

performance or prejudice defeats the claim Strickland, 466 U S.

at 697.

The two-part Strickland v. Washi ngton test governs chal | enges

to guilty pleas based upon i neffective assistance of counsel. Hll



v. Lockhart, 474 U S. 52, 59, 106 S. C. 366, 88 L. Ed. 2d 203

(1985). In the context of guilty pleas, the first part of the test

is the sane standard as set forth in Strickland. 1d. To satisfy

the second requirenent, "the defendant nust show that there is a
reasonabl e probability that, but for counsel's errors, he woul d not
have pleaded guilty and would have insisted on going to trial."
Id. The "prejudice" inquiry wll require the court to consider
whet her t he counsel woul d have changed his reconmendation as to t he
plea if he had not nade the alleged error. 1d. This assessnent,
inturn, wll depend upon whether the proposed action or potenti al
affirmative defense likely would have resulted in a favorable

outcone at the trial. | d. See also Arnstead v. Scott, 37 F.3d

202, 210 (5th Cr. 1994). "[T]hese predictions of the outcone of
a possible trial, where necessary, should be nade objectively,
without regard for the “idiosyncrasies of the particular
deci sionmaker.'" 1d. at 60 (citation omtted).

Because Ri chardson did not nake specific factual allegations
to support his ineffective assistance of counsel <claim the
district court rejected his claimas conclusional. The district
court's judgnent wll be affirnmed because R chardson has not
est abl i shed that he was prejudi ced by his counsel's alleged errors.

The state habeas record contains substantial evidence agai nst
Ri chardson, consisting of: (1) the police report, which includes
a statenent by R chardson admtting an initial encounter but not
the shooting, (2) the autopsy, and (3) nunerous W tnesses

statenents. Although the evidence was primarily circunstantial, it



was fairly strong: Ri chardson gave the victim a $20 "rock" of
crack cocaine; the victim drove away w thout paying for the
cocai ne; Richardson pursued the victimin a high speed chase for
several blocks; shots were heard shortly after Richardson drove
away; Richardson returned to the scene of the drug sal e and bragged
to several wtnesses that he had shot at the victim but was not
sure if he hit the victim and Ri chardson had a gun in his car next
to the driver's seat shortly after the incident. Richardson's car
was searched and i npounded, but no gun was found.

Ri chardson contends that his attorney was i neffective because
he failed to conduct discovery and review the state's file; this
argunent is wthout nerit. According to Richardson's own
representations, his attorney had a conpl ete grasp of the evidence
against him Further, R chardson's attorney correctly advised him
that the testinony of the allegedly "critical w tnesses" woul d not
have affected the outcone of a trial of the instant nurder charge
because the witnesses' affidavits referred to unrelated burglary
and attenpted nurder charges. Richardson's only possible argunent
is that his attorney failed to have the unrelated burglary and
attenpted nurder charges dropped earlier, and as a result the
charges were used as bargaining tools in the plea negotiations.
However, he has not established that he was prejudiced in the
instant nurder case by his attorney's alleged errors.

Ri chardson' s next argunent, that his attorney was ineffective
because he failed to advise himthat the state's case was weak,

al so lacks nerit. Richardson nade statenents admtting the of fense



to several wtnesses, at |east one of whom was subpoenaed and
available to testify against him Thus, the fact that sone other
W tnesses could not be located for trial is irrelevant. |In fact,
nost of the wi tnesses who were unavail abl e had never been | ocated
by investigators and had never given statenents to the police.

Ri chardson's statenents to the wi tnesses woul d be adm ssible
at a trial as either adm ssions by a party or statenents agai nst

interest under Tex. R Cim Evid. 801(e)(2)(A) or 803(24). See

Cruz v. State, 877 S.W2d 863, 866 (Tex. Ct. App. 1994) (statenents
made by defendant regarding his involvenent in mnurder were
adm ssi bl e under Rule 801(e)(2)(A)). In order for a statenent to
be adm ssi bl e under Tex. R Crim P. 803(24), the statenent nust be
against the declarant's penal i nterest, and corroborating
ci rcunstances nust indicate the trustworthiness of the statenent.

Geen v. State, 840 S.W2d 394, 411-12 (Tex. Cim App. 1992),

cert. denied, 113 S. C. 1819 (1993). Adm ssions against interest

by a party are not subject to the corroboration requirenent of the

hear say exception for statenments against interest. Cunni nghamv.

State, 846 S.W2d 147, 151-52 (Tex. C. App. 1993), aff'd, 877
S.W2d 310 (Tex. Crim App. 1994). Richardson's statenent woul d be
adm ssi bl e under either Rule 801(e)(2)(A) or 803(24) because the
statenent was against his penal interest and the wtnesses'
affidavits provide corroborating evidence which indicates the
trustworthi ness of Richardson's statenent.

G ven the evidence agai nst him Ri chardson has not established

that there is a reasonable probability that, but for counsel's



all egedly erroneous advice, he would not have pleaded guilty and
woul d have insisted on going to trial. Richardson has also failed
to show that the guilty plea process was wunreliable or
fundanentally unfair. Therefore, the district court's judgnent

rejecting Richardson's ineffective assistance of counsel claimis

AFFI RVED.
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