UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50027

ROCKI NG DI AMOND K RANCH, | NC.
Pl ai ntiff-Appellant,
ver sus
MELVIN M NCORVMAN CONSTRUCTI ONS, I NC., ET AL.

Def endant s- Appel | ees.
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No. 94-50029

MELVIN M NCRVAN CONSTRUCTI ON, | NC., ET AL.
Pl ai ntiffs-Appellees,
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Appeal fromthe United States District Court
for the Western District of Texas
(W93- CA- 338 & W93-CV-332)

(Novenber 2, 1994)

Before JONES and DeMOSS, Circuit Judges, and TRIMBLE, District
Judge.

District Judge of the Western District of Louisiana, sitting by
desi gnati on.



PER CURI AM **

The parties and the district court construed the
settl enent agreenent in this case as unanbiguous inits effect upon
the prom ssory note owed to Rocking D anond. In the district
court's view, the settlenent agr eenent di scharged Nor man
Construction fromall liability under the note. The district court
al nost surely viewed this case fromthe perspective of its superior
know edge of the underlying disputes anong the parties.

To this reviewi ng court, however, the agreenent is not
just anbiguous, it is essentially silent concerning the intended
status of the Rocking D anond note after settlenent. The
Settlenment Agreenent broadly releases Norman fromall "clains or
causes of action of any kind" arising theretofore, but it also
references continuing liens and paynents schedul es on the property,
which are fully consistent with the continuing existence of an
obligation to pay on the note. Moreover, it is questionable
whet her there had been any default on the note before settl enent
that would render it a "claim or cause of action" within the
meani ng of the release. Finally, Norman did make a post-settl enent
paynment on the note, albeit at a lower rate than appellants
demanded. Wiile the Settlenent Agreenent does not unanbi guously
di scharge the note, neither does it clearly l|eave the note

unaf f ect ed as appel |l ants contend. The agreenent seens to have been

* %

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



calculated to release Norman from part of its obligations to
Rocki ng Di anond, as evidenced by the need for a new schedul e of
paynments and a partial release of |iens executed by the parties.

Al t hough nei t her party raised the issue, t he
dianetrically opposed views of the parties on whether there is a
conti nued obligation to make paynents under Rocki ng D anond's note
| ead us to wonder whether they ever reached a neeting of the m nds
intheir settlenent of the pre-existing disputes. This problemwe
| eave to the district court.

We conclude that the district court erred in its

construction of the Settlenent Agreenent to rel ease appellees from

all liability under the note to Rocking D anond. W decline to
award summary judgnent to appellants. W reverse the sunmary
judgnent for appellees and remand for further proceedings. Qur

di sposition of this appeal renders it unnecessary to consider the
matters raised in the consolidated appeal between the parties.

REVERSED and REMANDED



